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ABOUT WLF’S LEGAL STUDIES DIVISION
Washington Legal Foundation (WLF) established our Legal Studies division in 1986
to address cutting-edge legal issues through producing and distributing substantive,
credible publications designed to educate and inform judges, policy makers, the media,
and other key legal audiences.
Washington is full of policy centers of one stripe or another. From the outset,
WLF’s Legal Studies division adopted a unique approach to set itself apart from other
organizations in several ways.
First, Legal Studies focuses on legal matters as they relate to sustaining and
advancing economic liberty. The articles we solicit tackle legal policy questions related
to principles of free enterprise, individual and business civil liberties, limited
government, and the Rule of Law.
Second, WLF’s publications target a highly select legal policy-making audience.
We aggressively market our publications to federal and state judges and their clerks;
Members of Congress and their legal staff; executive branch attorneys and regulators;
business leaders and corporate general counsel; law professors; influential legal
journalists, such as the Supreme Court press; and major media commentators.
Third, Legal Studies operates as a virtual legal think tank, allowing us to provide
expert analysis of emerging issues. Whereas WLF’s in-house appellate attorneys draft
the overwhelming majority of our briefs, Legal Studies possesses the flexibility to enlist
and the credibility to attract authors with the necessary background to bring expert
perspective to the articles they write. Our authors include senior partners in major law
firms, law professors, sitting federal judges, other federal appointees, and elected
officials.
But perhaps the greatest key to success for WLF’s Legal Studies project is the
timely production of a wide variety of readily intelligible but penetrating commentaries
with practical application and a distinctly commonsense viewpoint rarely found in
academic law reviews or specialized legal trade journals. Our eight publication formats
are the concise COUNSEL’S ADVISORY, topical LEGAL OPINION LETTER, provocative LEGAL
BACKGROUNDER, in-depth WORKING PAPER, useful and practical CONTEMPORARY LEGAL NOTE,
informal CONVERSATIONS WITH, balanced ON THE MERITS, and comprehensive MONOGRAPH.
WLF’s LEGAL OPINION LETTERS and LEGAL BACKGROUNDERS appear on the LEXIS/NEXIS®
online information service under the filename “WLF,” and every WLF publication since
2002 appears on our website at www.wlf.org.
To receive information about previous WLF publications, or to obtain permission
to republish this publication, please contact Glenn Lammi, Chief Counsel, Legal Studies,
Washington Legal Foundation, 2009 Massachusetts Avenue, NW, Washington, D.C.
20036, (202) 588-0302, glammi@wlf.org.
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Douglas W. Greene is a Shareholder with Lane Powell PC in its Seattle, WA office. Mr.
Greene has focused his practice exclusively on securities and corporate governance litigation
for the past 18 years. He is Chair of the Firm’s Securities Litigation Practice Group. Since
2012, Mr. Greene has been the principal contributor to the law firm’s D & O Discourse blog.
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OMNICARE, INC., ONE YEAR LATER:
ITS SALUTARY IMPACT ON SECURITIES-FRAUD
CLASS ACTIONS IN THE LOWER FEDERAL COURTS
INTRODUCTION
Just over a year ago, on March 24, 2015, the U.S. Supreme Court issued its
opinion in Omnicare, Inc. v. Laborers District Council Construction Industry Pension
Fund.1 Omnicare held that a statement of opinion is only false under the federal
securities laws if the speaker does not genuinely believe it, and is only misleading if it
omits information that, in context, would cause the statement to mislead a
reasonable investor. This ruling followed the path advocated in Washington Legal
Foundation’s amicus brief in Omnicare. In the wake of the decision, the authors
opined that it would “help defense counsel defeat claims that opinions were false or
misleading in § 11 cases, as well as in cases brought under § 10(b) of the Securities
Exchange Act.”2
The Court’s ruling in Omnicare was a significant victory for the defense bar for
two primary reasons. First, the Court made clear that an opinion is false only if it was
not sincerely believed by the speaker at the time that it was expressed, a concept
sometimes referred to as “subjective falsity.” The Court thus explicitly rejected the

1

135 S. Ct. 1318 (2015).

2

Douglas W. Greene & Claire Loebs Davis, Supreme Court’s Omnicare Decision Follows Middle
Path Advocated by Lane Powell and WLF, WLF LEGAL PULSE (Mar. 25, 2015),
https://wlflegalpulse.com/2015/03/25/supreme-courts-omnicare-decision-follows-middle-pathadvocated-by-lane-powell-and-wlf/.
Copyright © 2016 Washington Legal Foundation

1

possibility that a statement of opinion could be false because “external facts show the
opinion to be incorrect,” because a company failed to “disclose[] some fact cutting the
other way,” or because the company did not disclose that others disagreed with its
opinion. As discussed below, this ruling resolved two decades’ worth of confusing and
conflicting case law regarding what makes a statement of opinion false, which had
often permitted meritless securities cases to survive dismissal motions.
Second, Omnicare declared that whether a statement of opinion (and by clear
implication, a statement of fact) was misleading “always depends on context.” The
Court emphasized that showing a statement to be misleading is “no small task” for
plaintiffs, and that the Court must consider not only the full statement being
challenged and the context in which it was made, but also other statements made by
the company, and other publicly available information, including the customs and
practices of the relevant industry.
Evaluating challenged statements in their broader context almost always
benefits defendants, because it helps the court better understand the challenged
statements and makes them seem fairer than they might in isolation. Omnicare now
explicitly requires courts to evaluate challenged statements within their broader
contexts.
Although Omnicare arose from a claim under § 11 of the Securities Act, all of its
core concepts are equally applicable to § 10(b) and other securities claims with similar
falsity elements. Due to the importance of its holdings and the detailed way in which
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it explains them, Omnicare is the most significant post-Reform Act Supreme Court
case to analyze the falsity element of a securities class-action claim, laying out the
core principles of falsity in the same way that the Court did for scienter in its 2007
Tellabs, Inc. v. Makor Issues & Rights, Ltd. decision3 If used correctly, Omnicare thus
has the potential to be the most helpful securities case for defendants since Tellabs,
providing attorneys with a blueprint for how to structure their falsity arguments in
order to defeat more complaints on motions to dismiss.
Nevertheless, over the past year, some commentators and members of the
defense bar have raised alarm about Omnicare, asserting the decision was a win for
plaintiffs because it created a new area of potential liability for statements of opinion
that were honestly held, but nonetheless misleading. One commentator warned that
Omnicare will “give new life to securities cases involving false opinions,” 4 while
another cautioned that Omnicare’s misleading-statement analysis provided “an
amorphous standard that is likely to lead to unpredictable results,” and that it should
“provide little comfort to plaintiffs or defendants.”5
The view that Omnicare was a plaintiff-friendly result seems to be based on
two misconceptions: first, a misunderstanding of the law as it existed before
Omnicare; second, a misunderstanding of the ruling itself. After breaking down these

3

551 U.S. 308 (2007).

4

Lawyers Weigh in on High Court’s Omnicare Decision, Law360, Mar. 24, 2015.

5

Supreme Court’s Omnicare Decision Muddies Section 11 Opinion Liability Standards, The
Harvard Law School Forum on Corporate Governance and Financial Regulation, Mar. 31, 2015.
Copyright © 2016 Washington Legal Foundation
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misconceptions, this WORKING PAPER surveys the lower courts’ decisions applying
Omnicare and concludes that, on the whole, courts are generally applying the decision
as the Supreme Court intended—including in the Second Circuit’s recent decision in
Tongue v. Sanofi.6

I.

LAW BEFORE OMNICARE WAS A HOPELESS MUDDLE OF
CONFLICTING STANDARDS
Some commentators have mistakenly argued that the law before Omnicare

established a clear standard that favored defendants, namely that statements of
opinion were actionable under this pre-Omnicare standard only if they misstated the
speakers’ true opinion. But this is a misunderstanding of the law governing
statements of opinion before Omnicare—which was anything but clear, as discussed
at length in WLF’s Omnicare amicus brief.7 This confusion reigned despite the fact
that the Supreme Court had previously addressed the issue in 1991 in Virginia
Bankshares v. Sandberg.8 Virginia Bankshares established the so-called “subjective
falsity” standard, holding that a statement of opinion may be actionable as a false
statement of “fact” only to the extent to which it is a “misstatement of the
psychological fact of the speaker’s belief in what he says.”
Yet, the Virginia Bankshares decision was itself hardly a paragon of clarity, and
6

816 F.3d 199 (2d Cir. 2016).

7

Brief for the Washington Legal Foundation as Amicus Curiae Supporting Petitioners,
Omnicare, Inc. v. Laborers Dist. Council Const. Industry Pension Fund, 135 S. Ct. 1318 (2015) (No. 13435), 2014 WL 2734948, at *23-29 (“WLF Amicus Br.”), also available at
http://www.wlf.org/upload/litigation/briefs/OmnicarevLaborers-WLFAmicus.pdf.
8

501 U.S. 1083 (1991).
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its holding took nearly 20 years to catch on. In the meantime, the most influential
standard on statements of opinion continued to be the plaintiff-friendly one
articulated in 1989 by the Ninth Circuit in In re Apple Computer Securities Litigation.
That decision held that opinions are actionable if (1) they are not genuinely believed,
(2) there is no reasonable basis for the belief, or (3) the speaker knows undisclosed
facts that tend to seriously undermine the opinion.9
The tide began to change in 2009, when the Ninth Circuit applied Virginia
Bankshares in Rubke v. Capitol Bancorp Ltd.,10 and held that plaintiffs bringing cases
under Section 11 must plead that statements of opinion were subjectively false. The
Second Circuit followed in the footsteps of Rubke in 2011, applying the Virginia
Bankshares standard of subjective falsity in Fait v. Regions Financial Corp.11
However, the Rubke court did not expressly consider or overrule the plaintifffriendly Apple standard, which courts around the country continued to widely apply.
Meanwhile, many other courts continued to ignore both Apple and Virginia
Bankshares, and instead engaged in the amorphous discussion of whether statements
of opinion were “soft” information or mere “puffery” that could not form the basis for
any securities liability.
Adding to this confusion was the fact that neither Rubke nor Fait had
attempted to address what made a statement of opinion “misleading,” the second
9

See, e.g., In re Apple Computer Sec. Litig., 886 F.2d 1109 (9th Cir. 1989).

10

551 F.3d 1156 (9th Cir. 2009).

11

655 F.3d 105 (2d Cir. 2011).
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half of the falsity standard articulated throughout the securities laws, including in

§

10(b) and § 11.12 On one hand, the fact that the circuit courts had declined to reach
the question of what could make a statement of opinion “misleading” left district
courts to struggle on their own to lend meaning to that concept, with results that
were sometimes disastrous from a defense point of view.13 On the other hand, this
oversight led some defense attorneys to believe (incorrectly, as discussed below) that
the Second and Ninth Circuits had simply eliminated the “misleading” half of the
“false or misleading statement” element of the securities laws when it came to
statements of opinion—and to argue that plaintiffs could not allege that a statement
of opinion was misleading.
This hodgepodge of conflicting precedent culminated in the confused Sixth
Circuit opinion that the Court reviewed in Omnicare. That circuit court opinion
jumbled concepts of falsity, materiality, and scienter to arrive at the conclusion that,
under § 11, a statement of opinion can be “false” if it is later determined that the
opinion was incorrect—even if it was genuinely believed by the speaker at the time.

12

For example, Rule 10b-5 provides for liability if companies “make any untrue statement of a
material fact” or “omit to state a material fact necessary in order to make the statements made, in
the light of the circumstances under which they were made, not misleading.” 15 U.S.C. § 78j; see also
15 U.S.C. § 77k(a) (Section 11 provides that there is liability for registration statements connected
with public offerings if they “contained an untrue statement of a material fact or omitted to state a
material fact required to be stated therein or necessary to make the statements therein not
misleading.”).
13

See, e.g., McGuire v. Dendreon Corp., 688 F. Supp. 2d 1239 (W.D. Wash. 2009)
(implementing the subjective falsity requirement of Virginia Bankshares and Rubke, but holding an
opinion may be “subjectively misleading” if the speaker does not reveal all facts “that he knew or
should know would lead someone else to a different opinion.”).
Copyright © 2016 Washington Legal Foundation
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II.

OMNICARE WAS INITIALLY MISUNDERSTOOD
The Supreme Court decision in Omnicare did not give a clear win to either the

Omnicare plaintiffs or defendants—but that was because, as became clear during oral
argument, the justices found the positions the parties advanced to be untenable. The
Court overruled the holding of the Sixth Circuit by recognizing that a statement of
opinion is only “false” if it was not genuinely believed. At the same time, the Court
also rejected Omnicare’s position that a statement of opinion could never be
misleading, holding that—like any other statement—a statement of opinion may
indeed be misleading.
The Court sidestepped many potential landmines in articulating how a
statement of opinion could be misleading, and instead established a clear test that
was consistent with existing law. It emphasized that an opinion is not misleading just
because “external facts show the opinion to be incorrect,”14 a company fails to
disclose “some fact cutting the other way,”15 or the company does not disclose that
some disagree with its opinion. The Court also rejected the Solicitor General’s
plaintiff-friendly approach, which would have required that every opinion have a
“reasonable basis.”16 Rather, the Court seized upon the approach that WLF had urged
in its brief,17 finding that, as with a statement of fact, an opinion is misleading if it
14

Omnicare, 135 S. Ct. at 1328.

15

Id. at 1329.

16

Id. at 1334.

17

WLF Amicus Br. at *23-29.
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omits information that is necessary to avoid giving a reasonable investor a false
impression of the “real facts,” when the statement is taken as a whole and considered
in its full context.
The Court then explained in detail, using hypothetical examples, how this
standard applies to statements of opinion, emphasizing that whether a statement is
misleading “always depends on context,” because a statement must be understood in
its “broader frame,” including “in light of all its surrounding text, including hedges,
disclaimers, and apparently conflicting information,” as well as the “customs and
practices of the relevant industry.” Emphasizing that pleading the existence of a
misleading opinion is “no small task” for plaintiffs, the Omnicare Court described the
variety of contextual weapons that defense attorneys can use to fight against
allegations that a statement of opinion—or any kind of statement—was misleading
due to omission.
This portion of the ruling is perhaps the most significant one from the defense
perspective. Good defense lawyers already took advantage of existing law, such as
Tellabs, to supply courts with a wide variety of contextual information, including the
text surrounding challenged statements, other statements filed with the SEC, and
further information that was available to the market and subject to judicial notice.
Tellabs, 551 U.S. at 322 (“courts must consider the complaint in its entirety, as well as
other sources courts ordinarily examine when ruling on Rule 12(b)(6) motions to
dismiss, in particular, documents incorporated into the complaint by reference, and

Copyright © 2016 Washington Legal Foundation
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matters of which a court may take judicial notice”). But now the Supreme Court has
further mandated that such a contextual analysis is necessary, not only to determine
the existence of scienter, but also to judge whether a statement can be viewed as
misleading.
Defense counsel and other commentators who have opined that Omnicare was
a plaintiff-friendly holding fundamentally misunderstand several aspects of the ruling.
First, some have wrongly asserted that the Court opened up a “new” area of liability,
claiming, for example, that Omnicare “offers more to plaintiffs than defendants”
because “[i]t makes clear that the mere fact that a public disclosure expresses an
opinion will not preclude liability under federal securities laws.”18 Statements of
opinion have never enjoyed anything approaching complete immunity under the
securities laws. The second element of the “false or misleading” standard had to
apply to opinion statements in some way—the Omnicare Court merely clarified and
specified how. The Court’s holding fits statements of opinion into the existing legal
frameworks used by many circuits, including the Second and the Ninth Circuits, to
analyze whether any statement is misleading due to an omission, under the plain
language of §11 and Rule 10b-5.19
Second, the Court did not, contrary to some assessments of Omnicare,
implement a “reasonable basis” test for opinions similar to the test the Solicitor
18

Supra n. 4.

19

See, e.g., Brody v. Transitional Hosps. Corp., 280 F.3d 997 (9th Cir. 2002) (a statement is
misleading due to omissions if it “affirmatively create[s] an impression of a state of affairs that differs
in a material way from the one that actually exists”).
Copyright © 2016 Washington Legal Foundation
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General advocated. The Solicitor General’s test would have implemented a standard
close to the plaintiff-friendly Apple test to evaluate the “reasonableness” of the
opinion itself, such that a genuinely held statement of opinion could nevertheless be
false if a court later determined that the speaker did not have a “reasonable basis” to
hold that opinion. Such a test would be deeply flawed because this kind of
“reasonableness” inquiry is, in and of itself, entirely subjective, meaning that whether
an opinion was true or false would hinge on someone else’s later opinion as to its
“reasonableness.”20
Although the Omnicare Court does use the word “reasonable,” it does so only
to state (consistent with preexisting law) that whether an opinion statement is
“misleading” due to an omission is dependent upon what the statement in its full
context would convey to a reasonable investor. Because registration statements are
“formal documents, filed with the SEC as a legal prerequisite for selling securities to
the public,”21 the Court found that investors would reasonably assume that
statements made in this context rested on a “meaningful inquiry,” and did not “reflect
baseless, off-the-cuff judgments.” As the Court emphasized, this test is objective, far
different from the subjective “reasonable basis” approach advocated by the Solicitor
General.

20

Supreme Court’s Omnicare Decision Follows Middle Path Advocated by Lane Powell and
WLF, supra note 2; Claire Loebs Davis, Omnicare Court Ponders Two Middle Paths: One Rocky, One
Smooth, D&O DISCOURSE BLOG (Nov. 6, 2014), http://www.dandodiscourse.com/2014/11/06/omnicarecourt-ponders-two-middle-paths-one-rocky-one-smooth/.
21

Omnicare, 135 S. Ct. at 1330.
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Whether based on misconceptions about the state of the previous law or
misconceptions about the substance of Omnicare, the assertion that Omnicare is
better for plaintiffs than defendants is simply wrong, as has been demonstrated by
the lower court decisions discussed in this WORKING PAPER. Omnicare supplies the
defense bar with powerful new tools, which if used correctly, will give defendants
more opportunities to win difficult motions to dismiss, and allow companies and their
executives greater freedom to speak without undue fear of liability. But if the defense
bar fails to use these tools, Omnicare could fall through the cracks in the litany of
Supreme Court securities cases, and its potential value to defendants will then be
squandered.

III.

SECOND CIRCUIT’S SANOFI RULING EMPHASIZES SUBJECTIVE
FALSITY, IMPORT OF CONTEXT
Sanofi, issued just shy of Omincare’s one-year anniversary, is arguably the most

significant post-Omnicare ruling thus far. Other circuit court decisions have
recognized the impact of Omnicare,22 and the Fifth Circuit has specifically noted its
importance in emphasizing that statements of both fact and opinion must be
evaluated in the context in which they are made.23 With Sanofi, however, the Second
Circuit became the first appeals court to discuss Omnicare in detail, and to examine
the changes that it brought about in the previously governing law.
22

Nakkhumpun v. Taylor, 782 F.3d 1142 (10th Cir.) cert. dismissed, 136 S. Ct. 499 (2015);
Freidus v. ING Groep, N.V., 601 F. App’x 59 (2d Cir. 2015); Owens v. Jastrow, 789 F.3d 529 (5th Cir.
2015).
23

Owens v. Jastrow, 789 F.3d 529 (5th Cir. 2015) (affirming dismissal of complaint for failure to
plead scienter).
Copyright © 2016 Washington Legal Foundation
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Sanofi was not, as some securities litigation defense lawyers have claimed, a
“narrow” reading of the Court’s decision. Rather, it was a straightforward
interpretation of Omnicare that emphasized the Supreme Court’s ruling on falsity, and
the intensive contextual analysis required to show that a statement is misleading. It
correctly took these concepts beyond the § 11 setting and applied them to allegations
brought under § 10(b).
Statements about Lemtrada, a drug in development for treatment of multiple
sclerosis, were at issue in the case. Sanofi and its predecessor had conducted “singleblind” clinical trials for Lemtrada (studies in which either the researcher or the patient
does not know which drug was administered), despite the fact that the U.S. Food and
Drug Administration had repeatedly expressed concerns about these trials and
recommended “double-blind” clinical studies (studies in which both the researcher
and the patient do not know which drug was administered).
The plaintiffs alleged that Sanofi’s failure to disclose FDA’s repeated warnings
that a single-blind study might not be adequate for approval caused various
statements made by the company to be misleading, including its projection that FDA
would approve the drug, its expressions of confidence about the anticipated launch
date of the drug, and its view that the results of the clinical trials were
“unprecedented” and “nothing short of stunning.” Although FDA eventually approved
Lemtrada without further clinical trials, the agency initially refused approval based in
large part on the single-blind studies concern, causing a large drop in the price of

Copyright © 2016 Washington Legal Foundation
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Sanofi stock.
In an opinion issued before Omnicare, the district court dismissed the claims, in
part because it found that plaintiffs had failed to plead that the challenged statements
of opinion were subjectively false under the standard employed by the Second Circuit
in Fait v. Regions Financial Corp. The Second Circuit stated that it saw “no reason to
disturb the conclusions of the district court,” but wrote to clarify the impact of
Omnicare on prior Second Circuit law.24
The court acknowledged that Omnicare affirmed the previous standard that a
statement of opinion may be false “if either ‘the speaker did not hold the belief she
professed’ or ‘the supporting fact she supplied were untrue.’” 25 However, it noted
that Omnicare went beyond the standard outlined by Fait in holding that “opinions,
though sincerely held and otherwise true as a matter of fact, may nonetheless be
actionable if the speaker omits information whose omission makes the statement
misleading to a reasonable investor.”26
In reality, Omnicare did not represent a change in Second Circuit law. Although
Fait only discussed falsity, without considering what it would take to make an opinion
“misleading,” prior Second Circuit law had been clear that “[e]ven a statement which
is literally true, if susceptible to quite another interpretation by the reasonable

24

Sanofi, 816 F.3d at 209.

25

Id. at 210 (quoting Omnicare, 135 S. Ct. at 1327).

26

Ibid.
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investor, may properly be considered a material misrepresentation.” 27 Omnicare
simply brought together these two lines of authority, by correctly clarifying that, like
any other statement, a statement of opinion can be literally true (i.e., actually
believed by the speaker), but can nonetheless omit information that can cause it to be
misleading to a reasonable investor.
The Second Circuit highlighted the Omnicare Court’s focus on context, taking
note of its statement that “an omission that renders misleading a statement of
opinion when viewed in a vacuum may not do so once that statement is considered,
as is appropriate, in a broader frame.”28 Since Sanofi’s offering materials “made
numerous caveats to the reliability of the projections,”29 a reasonable investor would
have considered the opinions in light of those qualifications. Similarly, the Second
Circuit recognized that reasonable investors would be aware that Sanofi would be
engaging in continuous dialogue with FDA that was not being disclosed, that Sanofi
had clearly disclosed that it was conducting single-blind trials for Lemtrada, and that
FDA had generally made clear through public statements that it preferred doubleblind trials. In this broader context, the court found that Sanofi’s optimistic
statements about the future of Lemtrada were not misleading even in the context of
Sanofi’s failure to disclose FDA’s specific warnings regarding single-blind trials.

27

Kleinman v. Elan Corp., 706 F.3d 145 (2d Cir. 2013) (citation and internal quotation marks

omitted).
28

Sanofi, 816 F.3d at 210.

29

Id. at 211.
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Under the Omnicare standards, the Second Circuit thus found nothing false or
misleading about the challenged statements, holding that Omnicare imposes no
obligation to disclose facts merely because they tended to undermine the defendants’
optimistic projections. In particular, the Second Circuit found that “Omnicare does
not impose liability merely because an issuer failed to disclose information that ran
counter to an opinion expressed in a registration statement.”30 It also reasoned that
“defendants’ statements about the effectiveness of [the drug] cannot be misleading
merely because the FDA disagreed with the conclusion—so long as Defendants
conducted a ‘meaningful’ inquiry and in fact held that view, the statements did not
mislead in a manner that is actionable.”31

IV.

DISTRICT COURT DECISIONS ILLUSTRATE THE IMPORTANCE OF
OMNICARE TO DEFENDANTS
While Sanofi was the first circuit court decision to discuss Omnicare at length,

more than a dozen district court decisions have examined the Supreme Court’s ruling,
and many other lower courts have cited to the decision as important authority.
Although a few courts have stumbled, by and large the district courts have
interpreted Omnicare correctly, as requiring that: 1) to plead the falsity of a statement
of opinion, plaintiffs must show that it was not genuinely believed;32 2) to show a

30

Id. at 212.

31

Id. at 214.

32

See, e.g., Special Situations Fund III QP, L.P. v. Deloitte Touche Tohmatsu CPA, Ltd., 96 F.
Supp. 3d 325 (S.D.N.Y. 2015); Medina v. Tremor Video, Inc., No. 13-CV-8364 PAC, 2015 WL 3540809
(S.D.N.Y. June 5, 2015), aff’d, No. 15-2178-CV, 2016 WL 482160 (2d Cir. Feb. 8, 2016).
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statement of opinion was misleading due to an omission, plaintiffs must show that the
statement as a whole would mislead a reasonable investor;33 and 3) context must be
considered when deciding whether any statement is misleading, including the full
context of the statement, other statements made by the company (including its risk
warnings), and other information that is publicly available to investors.34
District courts have used this framework to dismiss claims involving a wide
variety of opinion statements in the wake of Omnicare, including statements:
 Regarding the savings expected from synergies brought about by a merger, in
light of “abundant cautionary language” about the risks that these synergies
may not be realized;35
 Made in a conference call regarding an executive’s belief in the “strength” of a
market, in light of the executive’s contemporaneous statements discussing the
“weakening” and “softening” of the market;36
 Indicating that a company’s “strong infrastructure and other characteristics”
positioned it to “grow substantially by opening new stores at a rapid clip,”
despite evidence of a generally poor infrastructure, in light of numerous risk
factors that made “clear the real tentativeness of [the company’s] belief”;37
33

See, e.g., In re Lions Gate Entm’t Corp. Sec. Litig., No. 14-CV-5197 (JGK), 2016 WL 297722
(S.D.N.Y. Jan. 22, 2016); In re Fairway Group Holdings Corp. Sec. Litig., Fed. Sec. L. Rep. (CCH) ¶ 98,606
(S.D.N.Y. Aug. 19, 2015) (Report and Recommendation of Magistrate Judge Andrew J. Peck); City of
Westland Police & Fire Ret. Sys. v. MetLife, Inc., No. 12-CV-0256 LAK, 2015 WL 5311196 (S.D.N.Y. Sept.
11, 2015).
34

See, e.g., Perrigo Co. PLC v. Mylan N.V., No. 15 CIV. 7341 (NRB), 2015 WL 9916726 (S.D.N.Y.
Oct. 29, 2015); In re Hertz Glob. Holdings, Inc. Sec. Litig., No. CIV.A. 13-7050, 2015 WL 4469143 (D.N.J.
July 22, 2015).
35

Perrigo Co. PLC v. Mylan N.V., No. 15 CIV. 7341 (NRB), 2015 WL 9916726 (S.D.N.Y. Oct. 29,

2015).
36

In re Hertz Glob. Holdings, Inc. Sec. Litig., No. CIV.A. 13-7050, 2015 WL 4469143 (D.N.J. July
22, 2015).
37

In re Fairway Group Holdings Corp. Sec. Litig., Fed. Sec. L. Rep. (CCH) ¶98,606 (S.D.N.Y. Aug.
19, 2015) (Report and Recommendation of Magistrate Judge Andrew J. Peck).
Copyright © 2016 Washington Legal Foundation
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 Indicating that a company’s financial statements present the financial position
of a company fairly, when claim was only supported by conclusory assertions
that the opinion “lacked a reasonable basis”;38
 Regarding the adequacy of company reserves, when plaintiffs had failed to
allege contemporaneous facts outside the public realm that made the
statements misleading;39Expressing optimism that certain drugs would be
approved and a belief that their efficacy was supported by clinical trial results,
finding that executives were “‘not required to take a gloomy, fearful or
defeatist view of the future’ but were instead ‘expected to be confident about
their stewardship and the prospects of the business that they manage’”;40 and
 Indicating that an SEC investigation would not have a material adverse effect
on a company, when there were no adequate allegations that the company had
believed otherwise at the time.41
This list will increase in size as defense lawyers better understand the range
and power of Omnicare. For example, in cases challenging earnings forecasts—which
are statements of opinion—Omnicare allows defendants to defend the truth of the
forecasts, through the context of the complaint’s allegations and judicially noticeable
materials, and use the Private Securities Litigation Reform Act’s Safe Harbor for
forward-looking statements as a backup argument. This is a superior approach,
because it avoids all-or-nothing reliance on the Safe Harbor, which many judges see as

38

SEPTA v. Orrstown Fin. Servs. Inc., Fed. Sec. L. Rep. (CCH) ¶ 98,550 (M.D. Pa. June 22, 2015),

at 26-27.
39

In re Velti PLC Sec. Litig., 2015 U.S. Dist. LEXIS 135004 (N.D. Cal. Oct. 1, 2015); City of
Westland Police and Fire Ret. Sys. v. Metlife Inc., Fed. Sec. L. Rep. (CCH) ¶ 98,811 (S.D.N.Y. Sept. 11,
2015).
40
Vallabhaneni v. Endocyte Inc., Fed. Sec. L. Rep. (CCH) ¶ 98,888 (S.D. Ind. Jan. 4, 2016)
(quoting Shields v. Citytrust Bancorp Inc., 25 F.3d 1124 (2d Cir. 1994)).
41

Supra note 35.
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a “license to lie.”42

CONCLUSION
A fair interpretation of Omnicare could, of course, allow a plaintiff’s complaint
to go forward—such as when a court finds the allegations that an opinion was not
honestly believed at the time that it was expressed are adequate,43 or when plaintiffs
can show that defendants had misrepresented one of the facts underlying the
opinion.44 Also, some of district courts have incorrectly applied Omnicare—such as by
maintaining a discussion of opinions as “puffery” rather than under the Omnicare
standard,45 describing the Omnicare standard as requiring that opinions have a
“reasonable basis,”46 conflating the Omnicare standard with the standard for alleging
scienter,47 or suggesting that the Omnicare analysis applies only to claims brought

42

See Douglas W. Greene, Reform Act Report Card: The Private Securities Litigation Reform
Act, 20 Years Later, D&O DISCOURSE BLOG (Dec. 30, 2015),
http://www.dandodiscourse.com/2015/12/30/reform-act-report-card-the-private-securitieslitigation-reform-act-20-years-later/; Douglas W. Greene, Public Companies Beware: Safe Harbor
Protection Requires Thoughtful Warnings and a Sophisticated Defense, D&O DISCOURSE BLOG (Sept. 3,
2013), http://www.dandodiscourse.com/2013/09/03/public-companies-beware-safe-harborprotection-requires-thoughtful-warnings-and-a-sophisticated-defense/.
43

In re Bioscrip Inc. Sec. Litig., 95 F. Supp. 3d 711 (S.D.N.Y. 2015).

44

In re Genworth Financial Inc. Sec. Litig., 103 F. Supp. 3d 759 (E.D. Va. 2015).

45

SEPTA v. Orrstown Fin. Servs., Inc., No. 1:12-CV-00993, 2015 WL 3833849 (M.D. Pa. June 22,
2015); In re Petrobras Sec. Litig., 116 F. Supp. 3d 368 (S.D.N.Y. 2015); In re Sanofi Sec. Litig., No. 14-CV9624 (PKC), 2016 WL 93866 (S.D.N.Y. Jan. 6, 2016).
46

Lipow v. Net1 UEPS Techs., Inc., No. 13 CIV. 9100 ER, 2015 WL 5459730 (S.D.N.Y. Sept. 16,
2015); In re Oppenheimer Rochester Funds Grp. Sec. Litig., No. 09-MD-02063-JLK-KMT, 2015 WL
6126800 (D. Colo. Oct. 16, 2015); Nakkhumpun v. Taylor, 782 F.3d 1142 (10th Cir.), cert. dismissed,
136 S. Ct. 499 (2015).
47

Nakkhumpun, supra note 40 at 1159 In re Merck & Co., Inc. Sec., Derivative & “ERISA” Litig.,
No. CIV.A. 05-1151 SRC, 2015 WL 2250472 (D.N.J. May 13, 2015).
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under Section 11.48
But on the whole, the district court decisions have shown the potential of the
Omnicare ruling to serve as a useful tool for defendants. The Omnicare Court’s
guidance is relatively easy for the district courts to correctly understand and apply.
And, far from opening the door to new class actions brought on the basis of allegedly
misleading opinions, these decisions help to show that Omnicare actually fortifies the
defense against such claims, by making explicit the high bar that plaintiffs must clear
to show that a statement was misleading when viewed in its full context.

48

In re Genworth Fin. Inc. Sec. Litig., supra note 44.
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