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ABOUT WLF'S LEGAL STUDIES DIVISION

The Washington Legal Foundation (WLF) established its Legal Studies
Division to address cutting-edge legal issues by producing and distributing
substantive, credible publications targeted at educating policy makers, the media,
and other key legal policy outlets.

Washington is full of policy centers of one stripe or another. But WLF's
Legal Studies Division has deliberately adopted a unique approach that sets it
apart from other organizations.

First, the Division deals almost exclusively with legal policy questions as
they relate to the principles of free enterprise, legal and judicial restraint, and
America’s economic and national security.

Second, its publications focus on a highly select legal policy-making
audience. Legal Studies aggressively markets its publications to federal and state
judges and their clerks; members of the United States Congress and their legal
staffs; government attorneys; business leaders and corporate general counsel; law
school professors and students; influential legal journalists; and major print and
media commentators.

Third, Legal Studies possesses the flexibility and credibility to involve
talented individuals from all walks of life — from law students and professors to
sitting federal judges and senior partners in established law firms — in its work.

The key to WLF's Legal Studies publications is the timely production of a
variety of readable and challenging commentaries with a distinctly common-sense
viewpoint rarely reflected in academic law reviews or specialized legal trade
journals. The publication formats include the provocative COUNSEL'S ADVISORY,
topical LEGAL OPINION LETTERS, concise LEGAL BACKGROUNDERS on emerging
issues, in-depth WORKING PAPERS, useful and practical CONTEMPORARY LEGAL
NOTES, interactive CONVERSATIONS WITH, law review-length MONOGRAPHS, and
occasional books.

WLF's LEGAL OPINION LETTERS and LEGAL BACKGROUNDERS appear on the
LEXIS/NEXIS online information service under the filename "WLF" or by visiting the
Washington Legal Foundation’s website at www.wilf.org. All WLF publications are
also available to Members of Congress and their staffs through the Library of
Congress' SCORPIO system.

To receive information about previous WLF publications, contact Glenn
Lammi, Chief Counsel, Legal Studies Division, Washington Legal Foundation,
2009 Massachusetts Avenue, NW, Washington, D.C. 20036, (202) 588-0302.
Material concerning WLF's other legal activities may be obtained by contacting
Daniel J. Popeo, Chairman.
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FOREWORD

by
Thomas A. Gottschalk
Executive Vice-President & General Counsel
General Motors Corporation

In this excellent Washington Legal Foundation WORKING PAPER, Jim
Wootton provides a road map on how and why the American civil justice
system has been increasingly subverted from the principle on which it was
founded, the rule of law, to an undemocratic, self interested rule by lawyers.
He identifies the major developments, both in society and law, which
transformed our legal system during the latter half of the twentieth century
to a business proposition — one which rewards lawyers for creating legal
theories and finding friendly judicial forums to effect mammoth transfers of
wealth on a contingency basis by allowing the lawyer to keep a third or more
of the money changing hands. Having succinctly diagnosed the abuses
found in our civil justice system, he sounds the trumpet for the rest of
society to effect meaningful reforms against the opposition of a well-
entrenched and politically-connected personal injury lawyers' bar.

There is much that is good in our system of justice. We are fortunate
to attract, in the great majority of cases, fair-minded jurists who endeavor
with integrity to follow the law set by democratically elected legislatures or
by well-reasoned precedent. These judges seek in good faith to decide the
cases before them on the facts of the particular case and the relevant law.
But, in the area of tort law, there has evolved what some refer to as
"entrepreneurial litigation." It is not only unique to this country, but is
regarded with disbelief and disrespect by observers from abroad, and with
increasing alarm even within the American legal community. This
WORKING PAPER cites the growing cost of our civil justice system to those
defendants — the "deep pockets" — who are caught up in it and forced to pay
extortionate sums in settlements or verdicts to persons (and their lawyers)
who often have only the flimsiest medical or scientific basis for their claim of
injury or illness and its relationship to defendant's conduct. Indeed, by
encouraging the plaintiffs' bar to amass literally hundreds, if not thousands,
of claimants in mass tort lawsuits, the courts have become simply unable in
many cases to make factually based findings supported by the individual
evidence admitted in a full and fair trial.
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As the paper also makes clear, the costs of this system are not borne
only by the litigant with the deep pockets. They are passed on as a de facto
"tort tax" on all citizens and certainly every consumer to whom the prices of
goods or services must be increased to pay this judicially imposed "cost of
doing business." The costs are borne by every individual who needs liability
insurance in order to drive a car, provides a public service, or runs a
business — large or small. It is a cost to every expectant mother who has
trouble finding a doctor to deliver her child, and to every family who must
pay more and travel farther to find a pediatrician for their children, because
the high cost of medical malpractice premiums and the constant threat of
having to defend against unwarranted lawsuits have caused doctors to leave
communities and even to abandon their profession. It is a reason why this
country has the highest health care costs of any nation in the world.

Mr. Wootton notes that one of the early rationales for what has led to
this "litigation explosion" was the hope that "litigation would serve as a
proxy for the interests of society as a whole."

Instead, it has turned out that the pursuit of one private interest
against another private interest is a decidedly inept and unrepresentative
way of making societal decisions. Who represents the many patients whom
the defendant doctor has healed? Who represents the many schoolchildren
whose playground is shutdown as a result of a lawsuit filed against the
school district for one playground accident, or more likely who will never
have the playground built because of fear of liability or, again, the high cost
of insurance? Courts can resolve private disputes arising between individual
litigants quite well. But, the legislatures are the better, and certainly the
more democratic and representative branch of government, to resolve public
policy issues which affect many sectors of society.

The paper notes, in particular, the devastating impact and cost of
asbestos liability litigation where the vast majority of claimants are free of
symptoms and likely will never be diagnosed with an asbestos-related
disease. Major companies have been forced into bankruptcy resulting in the
loss of many thousands of jobs, and more such bankruptcies are threatened.
Who represents the laid-off workers in that litigation? Who represents the
millions of pensioners whose retirement income and health care coverage
are jeopardized by these contingent fee attacks on the companies that pay
those bills? The civil justice system leaves those larger interests of society
unrepresented in litigation and largely ignored by the decision maker, be it
judge or jury.
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Certainly, the interests of the larger society are not being represented
by the personal injury attorneys who in the last decade walked away with
literally billions of dollars in multi-year fee awards for representing
individual states in lawsuits against tobacco manufacturers. It is incredible
to think that our system allows lawyers to pursue civil damage cases
ostensibly in the public interest and rewards them personally with billions of
dollars, when we as a society refuse to increase the pay of federal and state
court judges for careers in public service even to the levels enjoyed by
relatively junior attorneys in many private law firms. Too often, the reward
for judges who must stand for re-election is sizeable campaign contributions
from the war chests of these billionaire lawyers, which only further lessen
the public's confidence in the integrity and independence of the judiciary.

The trumpet call sounded by this WORKING PAPER is a call to battle —
in the legislatures, in the courts, and in other public arenas to join forces to
curb and cure these abuses of our civil justice system. Mr. Wootton has
been a leader in the civil justice reform effort for many years. His diagnosis
and prescription are sound. They should be taken to heart by all who want
to enhance the rule of law in this country and all it stands for, including due
process for all litigants, fair trials on the merits, judges chosen for their
integrity and ability, and judgments based on competent evidence and
sound science.
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How WE LOST OUR WAY:
THE ROAD TO CIVIL JUSTICE REFORM

by
James M. Wootton
Mayer, Brown, Rowe & Maw LLP

INTRODUCTION

The American civil justice system has lost its way, having veered wildly
off course from its original purpose. Itis alegal system that has been set adrift
on the uncharted waters of lawyer-driven litigation and is now badly in need of
reform.

The “Fen-Phen” litigation provides a perfect example of the current crisis.

In 1997, Wyeth, the maker of two diet drugs including one often used in the
combination popularly known as “Fen-Phen,” withdrew the drugs following
research linking them to heart valve disease. In 1999, the company offered a
$3.75 billion settlement fund in response to claims made by individuals
allegedly injured by the drugs.!

Plaintiffs’ lawyers, however, launched a massive advertising campaign to
induce these individuals to opt out of the settlement and file their own cases in

state court. In fact, the plaintiffs’ lawyers who negotiated the settlement with

!Abelson, Reed & Glater, Jonathan, Tough Questions Are Raised On Fen-Phen
Compensation, N.Y. TIMES, October 7, 2003, § C, at 1.



Wyeth in 1999 later documented over $50 million in advertising from 2000
through 2002 by other plaintiffs’ lawyers seeking to persuade diet drug users to
opt out.

While the settlement fund faced 2,157 injury claims prior to January
2002, the fund paid an additional 17,170 injury claims between February and
early August 2002 alone. According to the website administered by the AHP
Settlement Trust, as of March 19, 2004, the trust had paid $1,166,845,048 in
benefits, 400,365 claimants had been notified of their eligibility to participate
in the echocardiogram screening program established under the settlement,
and 350,802 claimants had received other settlement payments. So far, Wyeth
has had to establish reserves of more than $14 billion for the total cost of the
Fen-Phen litigation, including claims inside and outside of the settlement.

Even plaintiffs’ class counsel has expressed concern that much of the
compensation has gone to those not seriously injured or not injured at all. In
fact, the federal judge overseeing the settlement now allows 100 percent of
claims to be audited as a result of this proliferation of suspect claims.
Originally, only 15 percent of those claims were subject to the settlement’s audit
requirement. Clearly, Wyeth, its shareholders, employees and consumers have
suffered, as well as those members of the class actually suffering from heart
valve ailments, whose claims have been jeopardized by the large number of

questionable claims that have also been filed.
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In reaction to these and other concerns, the Federal Bureau of
Investigation launched an investigation in late 2003 into one of the most
notorious of the Fen-Phen jurisdictions — Mississippi. In that investigation,
trial lawyers are alleged to have bribed jurors, judges and other elected officials
in order to ensure favorable outcomes and to have employed so-called
“runners” to recruit the (often questionable) plaintiffs so as to enlarge the
ultimate award or settlement. In fact, several plaintiffs involved in the Fen-
Phen litigation have filed lawsuits against their attorneys, which question the
credibility of their fellow complainants. In arelated action, a federal grand jury
subpoenaed two Mississippi drug stores regarding patient information and
possible forged prescription records.2

In the Fen-Phen litigation, we see the symptoms of the host of ills that
plague our legal system. We see state courts, with elected judges, making and
applying the law to citizens of other states. These courts regularly dictate
regulatory policy for entire sectors of our national economy, leaving juries free
to usurp the regulatory jurisdiction of federal agencies. Fen-Phen also
demonstrates the devastating power of mass actions, which result in clogged

courts and coercive settlements. The size of such actions are rivaled only by

2Volz, Matt, FBI Descends on Area of Rural Mississippi Known For Eye-Popping Jury
Awards, The Associated Press, October 3, 2003; Sleznak, Michael, High Jury Awards In
Mississippi Spark FBI Investigation, CORP. LEGAL TIMES, Sept. 2003.
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their increasing frequency. In some jurisdictions, rules regarding class
certification, diversity and jurisdiction are all but ignored.

Then there are the plaintiffs’ lawyers. Unleashed by the liberalization of
ethics rules allowing for advertising and solicitation and motivated by
enormous contingency fee profits, these trial lawyers exploit the weaknesses of
our legal system for their own enrichment. Those truly injured are often
sacrificed on the altar of the more lucrative mass action. Plaintiffs are but one
variable in a complex contingency fee calculus where the attorney’s goal is
profit maximization.

Consumed by these fees, plaintiffs’ trial attorneys face serious conflicts of
interest, which are not limited to their clients. For where would the trial
lawyers be without the elected judges before whom they practice and activist
attorney generals with whom they partner?3 Shrouded in the cloak of public
service and armed with the club of political patronage, plaintiffs’ attorneys are
free to bring countless frivolous suits based on questionable legal theories and
junk science.

While litigation thrives, cherished constitutional principles are imperiled.

Federalism, due process, and checks and balances are often treated as

3Volz, supra note 2, (reporting “noted trial attorney Richard [Dickie] Scruggs recently
admitted to loaning a half-million dollars to the election campaign of Mississippi Lieutenant
Governor Amy Tuck and to financing the payoff of an $80,000 loan for State Supreme Court
Justice Oliver Diaz Jr.”).
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afterthoughts as activist state judges and profit-motivated plaintiffs’ lawyers
routinely regulate through litigation. Judges perform the role of legislators,
while activist state attorneys general assume the role of tax collector and
plaintiffs’ lawyers act as attorneys general without public accountability.

The economic and social consequences of this litigation explosion are
substantial. Whether it is asbestos, medical malpractice, pharmaceutical side-
effects or securities litigation, American companies and industries continue to
be hobbled. Such litigation involves colossal sums of money. As a result,
product prices go up, share prices go down, companies go bankrupt or move
overseas, physicians quit their practices, hospitals close and thousands and
thousands of employees lose their jobs.

The numbers speak for themselves. America’s civil justice system is the
world’s most expensive. For the second year in a row, the cost of the tort system
in the United States experienced a double-digit percentage increase, growing
13.3 percent in 2002 and 14.4 percent In 2001.4 At current levels, the costs of
the tort system total $233 billion or 2.23 percent of GDP. If they continue to
grow at this rate, costs will amount to more than $4.8 trillion by 2011.5

Tort costs in 2002 were $809 for each U.S. citizen in 2002, up $87 from

4Tillinghast-Towers Perrin, U.S. Tort Costs: 2003 Update, Trends and Findings on the

Costs of the U.S. Tort System, at 7 (2003), http://www.towersperrin.com/tillinghast/.

5Copland, Jim, The Tort Tax, THE WALL ST. J., June 11, 2003.
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2001.% This is the equivalent of a five percent tax on wages.” Over the past ten
years, class actions have increased by 1,000 percent in state courts and that rate
continues to grow.8

In asbestos litigation, an estimated 1.1 million individuals will file claims
at a cost of $275 billion.? Such litigation will cost insurers alone $130 billion.
Total costs for insurers and defendant corporations could reach as high as $200
billion.> These rising costs are attributable, in part, to the soaring number of
claims filed each year. While roughly 30,000 cases were filed in 1999, some
90,000 new asbestos cases were filed in 2001.1* The resulting litigation has cost
companies a total of $54 billion, causing 67 of those companies to file for

bankruptcy.'2 Despite the collapse of the asbestos industry many years ago, at

¢Tillinghast-Towers Perrin, supra note 4, at 7.
7Tillinghast-Towers Perrin, supra note 4, at 1.

8Institute for Legal Reform, Facts and Figures, (2003) (citing Federalist Society, 1999)
at http://www.legalreformnow.com/newsroom/factsfigures.cfm.

9Institute for Legal Reform, supra note 8 (citing Milliman USA).

1oFreedman, Michael, The Tort Mess Is Worse Than You Think: Out-of-Control
Lawsuits Are Shutting Down Medical Practices, Killing Businesses and Costing the Economy
$200 Billion a Year, FORBES, May 13, 2002, at 90.

uParloff, Roger, Asbestos Lawyers Are Pitting Plaintiffs Who Aren’t Sick Against
Companies That Never Made The Stuff — And Extracting Billions for Themselves, FORTUNE,
Mar. 4, 2002, at 155.

2Institute for Legal Reform, supra note 8 (citing RAND, Jan. 2003).
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least 16 asbestos defendants have entered Chapter 11 since 2000.3 In turn,
some 60,000 jobs have been lost and another 138,000 were not created
because of the costs of litigation.4

Since 1994, the average medical malpractice verdict has increased from
$1.1 million to $3.5 million.’5 In 2002, the three largest medical malpractice
verdicts in the country occurred in New York State and amounted to $94.5
million, $91 million, and $80 million.?6 Medical malpractice suits cost the U.S.
economy $21 billion in 2001.77 While roughly 70 to 80 percent of obstetricians
have been sued, it is reported that 100 percent of Washington, D.C.’s
neurosurgeons have also been sued.’® As a result, doctors protest, maternity
clinics and trauma centers shut down, and patients have to travel great
distances for expensive procedures.9

The National Institute of Medicine (IOM) has found that the rise of

3Hantler, Steven, Toward Greater Judicial Leadership on Asbestos Litigation, Civil
Justice Forum No. 42, Apr. 2003, at 5, http://www.manhattan-institute.org/cjf 41.pdf.

uInstitute for Legal Reform, supra note 8 (citing RAND, Jan. 2003, and Sebago
Associates, 2002).

sInstitute for Legal Reform, supra note 8.
16Copland, Jim, Hellhole, N.Y. POST, June 16, 2003.
7Institute for Legal Reform, supra note 8 (citing Tillinghast-Towers Perrin, 2003).

18018011, Walter, THE LITIGATION EXPLOSION: WHAT HAPPENED WHEN AMERICA
UNLEASHED THE LAWSUIT 9 (Truman Talley Books-Dutton, 1991).
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“defensive medicine” has resulted in significant reductions in the quality of
healthcare in the United States.2c With liability insurance premiums
skyrocketing, the IOM found that in addition to taking unnecessary liability-
reducing procedures, many physicians are simply leaving medicine. In rural
areas, for example, one in five doctors has ceased delivering babies, citing
medical malpractice suits as the primary cause.2

A July, 2003, study by Harris Interactive offers strong support for the
IOM’s findings. Harris interviewed 250 physicians from five different medical
specialties, and found virtually all of them (99 percent) are personally
concerned that they may be the target of groundless litigation. 22 Two-thirds of
the physicians interviewed said they are very concerned they may be involved in
a groundless lawsuit.23 Even more troubling, 43 percent of physicians
interviewed said they have avoided prescribing a drug that was appropriate for

a patient because they were aware it might be involved in product liability

19Stein, Rob, Increase in Physicians’ Insurance Hurts Care: Services Are Being Pared,
And Clinics Are Closing, WASH. POST, Jan. 5, 2003, §A, at 1.

20Malpractice Costs Cut Ranks of Those Who Deliver Babies, Associated Press, N.Y.
TIMES, Oct. 12, 1999.

21]d.

22Harris Interactive, Pharmaceutical Liability Study Report on Findings, at 22 (July
15, 2003), http://www.sickoflawsuits.org/library.

23]d.
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litigation.24

The clear beneficiaries of this litigation explosion are plaintiffs’ attorneys.
In 2002, the top 10 jury awards totaled $32.7 billion, which is a jump of nearly
$24 billion since 1999.25 Only 46 cents of every dollar spent on litigation in
liability actions went to claimants in 1995, with the rest going to legal fees and
administrative costs.26 Another study has found that the effective rates for
asbestos plaintiffs’ lawyers range from $1,000 to $25,000 an hour.2? Only
contingency fees in the tobacco litigation exceed these hourly rates.

Finally, the extent of the American litigation crisis becomes clear when
viewed through the lens of international litigation trends. In 1987, there were
nearly four times as many lawyers per capita in the United States as in the
United Kingdom.28 Per capita, there were 10 times as many tort claims in the

United States as in the United Kingdom, 30 to 40 times as many malpractice

24]d.

25[nstitute for Legal Reform, (citing NAT’L L.J., Jan. 2003), supra note 8.

26Kakalik, James and Pace, Nicholas, Costs and Compensation Paid in Tort Litigation:
Testimony before the Joint Economic Committee of the U.S. Congress, (RAND, 1986);

Tillinghast-Towers Perrin, Tort Cost Trends: An International Perspective (1995).

27Brickman, Lester, Asbestos Litigation: Malignancy in the Courts, Civil Justice
Forum No. 40, Aug., 2002, at 5, http://www.manhattan-institute.org/cjf 40.pdf.

28Atiyah, P.S., Tort Law and the Alternatives: Some Anglo-American Comparisons,
1987 DUKE L.J. 1002, 1006 (1987).
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claims, and nearly 100 times as many product claims.29 The United States
spends five times more on its personal injury litigation than any other

industrialized country.3°

I. ORIGIN OF THE CRISIS

A. The Old Order

To better understand this crisis it helps to return to its origins. For our
purposes, the modern civil justice system was conceived in the 1960s and early
1970s. It was a time of considerable and even well-intentioned legal policy
experimentation, but, like much of the experimentation during that period, the
original rationale has become hazy if not forgotten. It was also a time of social
revolution with profound effects on our society. Law, in its own way, was part
of this movement. With social activism came legal activism, transforming
litigation into a public good and lawyers into champions of liberty and justice.3!

This was a pivotal moment in our nation’s legal history. Prior to this
point, the law and lawyers were conceived of in a fundamentally different way.

Under the old system, a lawsuit was viewed as a conflict between private parties

29]d.
3oTillinghast-Towers Perrin, supra note 26.

3tHazard, Geoffrey, The Future of Legal Ethics, 100 YALE L.J. 1239, 4 (1991). See
generally Olson, supra note 18.
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that was to be avoided. “[T]he good lawyer did not go about looking for chances
to litigate....[TThe lawsuit [was] something unfortunate, something with more
losers than winners, a poor substitute for getting along with each other.”s2
Litigation was a regrettable event that lawyers were ethically required not to stir
up.
A guide for lawyers practicing in New York state courts, which was
written in 1844, articulated this ethos well:
It is said to be a secret worth knowing, that lawyers rarely ever
go to law, and Doctors seldom take medicine. It is also said to
be a wise child that knows enough to keep out of the fire, and I
should think as much of the man who contrives to keep out of
the law; for generally speaking, like the majority of prizes in a
lottery, it is a losing game even when successful. A prudent
man, therefore, will refrain from law as long as his wrongs are
tolerable or endurable.33
The Canons of Professional Ethics of 1936 echoed this view. Canon 28
provided that “It is unprofessional for a lawyer to volunteer advice to bring a
lawsuit....It is disreputable...to breed litigation by seeking out those with claims

for personal injuries or those having any other grounds of action in order to

secure them as clients.”34

320lson, supra note 18, at 340.

33Crowell, Moses, The Counselor, or Every Man His Own Lawyer: The Several Modes
of Commencing and Conducting Actions in the Justice’s Courts in the State of New York, (D.
D. & A. Spencer, Ithaca, 1844).

34ABA Canons of Professional Ethics, Canon 28 (1936).
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Members of the legal guild who strayed from these norms were viewed as
undignified and worthy of contempt. In his Commentaries of 1803, Blackstone
wrote about the “pests of civil society, that are perpetually endeavoring to
disturb the repose of their neighbors, and officiously interfering in other men’s
quarrels.”35 When there were good grounds for litigation, however, lawyers
were to behave civilly, particularly toward one another. As one nineteenth
century legal ethicist wrote:

Avery great part of a man’s comfort, as well as his success at the
Bar, depends upon his relations with his professional
brethren....He cannot be too particular in keeping faithfully and
liberally every promise or engagement he may make with
them....He should never unnecessarily have a personal difficulty
with a professional brother. He should neither give nor provoke

insult....Let him shun most carefully the reputation of a sharp
practitioner.3°

B. The Vanguard of Change

By the 1960s, however, the foundational norms of the old order began to

give way and were soon replaced by a new philosophical superstructure.3” The

35IV William Blackstone, COMMENTARIES *135.
36Sharswood, George, AN ESSAY ON PROFESSIONAL ETHICS (5 ed. 1884), at 73-74.

37Tobias, Carl, Interspousal Tort Immunity in America, 23 GA. L. REV. 359, 429-30
(1989). (arguing, “This theorizing [by Prosser and others] contributed to subtle changes
between 1945 and 1970, so that by 1970 torts was evolving into a public law subject,
principally aimed at adjusting societal risks through more equitable and efficient
compensation of injuries.”)
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chief architects of this paradigm shift include William Prosser, Guido Calabresi
and Richard Posner. For Prosser, the law of torts more than any other branch
of law “...is a battleground of social theory....[T]he twentieth century has
brought an increasing realization of the fact that the interests of society in
general may be involved in disputes in which the parties are private
litigants....There is good reason, therefore, to make a conscious effort to direct
the law along lines which will achieve a desirable social result, both for the
present and for the future.”s8

In order to direct the law to achieve such desirable social results, Prosser
contended that courts should consider interests beyond those directly involved
in the case at hand. He explained that courts examine the parties’ “capacity to
avoid the loss, or to absorb it, or to pass it along and distribute it in smaller
portions among a larger group.”39 In tort law, the most desirable social result,
then, will result from the selection of the party, which can best sustain current
accident costs. For him, while litigation serves as a proxy for the interests of
society as a whole, liability serves as a nexus between policy and law with regard
to who could most adequately further those interests.

In most tort cases, the choice was clear. The defendants were primarily

38Prosser, William & Keeton, W. Page, THE LAW OF TORTS, 15 (5 ed., 1984).

39Id. at 24.
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companies and individuals with means — e.g., public utilities, industrial
corporations, commercial enterprises, and automobile owners with insurance.
Adopting the shorthand of the time, Prosser referred to these defendants as
“deep pockets.”© For “Mr. Deep Pocket,” the price of accidents is just another
cost of doing business.4! “[B]y means of rates, prices, taxes or insurance [deep
pocket defendants] are best able to distribute to the public at large the risks and
losses which are inevitable in a complex civilization.”42

Logically, lawyers set out to find new and better ways to pick those deep
pockets. If the immediate transgressor’s pockets were not deep enough, then
the hunt would begin to find the party who could bear the cost of the accident,
and the deeper the pockets the better. Courts, too, did their part, by generally
finding against deep pocket defendants as they upheld increasingly novel legal
theories such as successor liability and negligent entrustment. Not surprisingly,
judges and juries began to award larger and larger recoveries because of the
extensive use of insurance and other measures by defendants.43 Although

Prosser argues that the availability of liability insurance is not in-and-of itself

4oProsser, William, et al., CASES AND MATERIALS ON TORTS, 352 (oth Ed., The
Foundation Press, Inc., Westbury, N.Y., 1994).

41]d. at 360.
42Prosser & Keeton, supra note 37, at 24.

43Symposium on Civil Justice Reform: Foreword, 42 AM. U. L. REV. 1245, 1246 n.11
(1993).
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sufficient to attach liability to a defendant, he did believe that insurance does
serve as a “makeweight” or additional reason for attaching liability.44
Calabresi’s contribution was to re-conceptualize the tort system by
articulating a new economically rationalized theory of deterrence. Like Prosser,
he argued that the costs of accidents can be reduced most “by placing them on
the categories of people least likely to suffer substantial social or economic
dislocation as a result of bearing them, usually thought to be the wealthy.”45
Accident costs will be reduced by forcing these parties to internalize the costs of
accidents on an ex ante basis. In turn, “internalizing the costs of accidents
provides an incentive for manufacturers to make appropriately safe products.”46
With Calabresi, the economic logic of the law replaced the custom of the
old guild. In the calculus that torts had become, accidents, victims and
defendants were all abstract variables to be manipulated in order to maximize
market efficiencies for the advancement of social welfare. The question for

judges and juries was reduced to an equation to determine which party is the

44Beltran, Beatrice, Posner and Tort Law as Insurance, 7 CONN.INS.L.J. 153, 157 n.18
(2000-2001).

45Calabresi, Guido, THE COSTS OF ACCIDENTS 40 (Yale University Press, 1970).

46Sarlitto, Mark, Recognizing Products Liability Claims at Dissolution: The
Compatibility of Corporate and Tort Law Principles, 87 COLUM. L. REV. 1048, 1059 (1987).
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“cheapest cost avoider.”4” The cheapest cost avoider is that party which is in the
most appropriate position to choose between paying for the present cost of
accidents or paying for the cost of avoiding future accidents.

For Calabresi, “[t]he consumer, in practice, cannot make this
comparison. Relatively, the producer is the cheapest cost avoider, the party the
best suited to make the cost-benefit analysis and to act upon it.”48 Therefore,
defendants and potential defendants have an obligation to make an
economically rational choice between these two costs. Those who do not pay in
advance to prevent accidents will pay, and pay dearly, after the fact. Plaintiffs,
on behalf of society at large, merely hold defendants to this obligation.

In Posner’s view, the primary function of the tort system is regulation and
not compensation.4 While administrative agencies regulate, so too do courts.
Both represent forms of public control. As the common law is a “system for
maximizing the wealth of society,” liability plays a critical social function. 5°
Therefore, it is argued, litigation should not be understood within the narrow

confines of the parties to the dispute. Rather, judges and litigants are actors in

47Calabresi, supra note 45, in Rabin, Robert, PERSPECTIVES ON TORT LAW 199 (4t ed.,
Little, Brown and Company, Boston, 1995).

48Rabin, supra note 47, at 215-16.

49Posner, Richard, A Theory of Negligence, 1J. LEGALSTUD. 29 (1972), in Rabin, supra
note 47, at 16.

50Rabin, supra note 47, at 17.
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the regulatory process, on equal footing with executive and legislative officials.5!

Moreover, effective regulation involves incentives. Posner believed that,
“people respond to incentives—that if a person’s surroundings change in such a
way that he could increase his satisfaction by altering his behavior, he will do
s0.”52 As a rational profit maximizer, a plaintiff is induced by jury awards and
settlements “to play his regulatory role of identifying violations of the applicable
judge-made rule...and when appropriate pressing for changes in the rule.”s3
While plaintiffs are incentivized to make law and police it, defendants are
similarly incentivized to follow the law. “[I]ncentives to obey are created by the
threat of having to compensate victims for the harm done them by a violation of
the rules.”s4

Prosser, Calabresi, Posner and others signaled the beginning of the end of
the old order. With a new philosophical and moral mandate, the law was
transformed and lawyers heralded the dawning of a new age of liberty through
litigation, justice through jurisprudence and, not coincidently, civic virtue

through contingency fees. Once viewed as an evil between private parties,

51]d. at 16.

52Posner, Richard, ECONOMIC ANALYSIS OF LAW, (5t ed., Aspen Law & Business, 1998),
in Rabin, supra note 47, at 17.

53Rabin, supra note 47, at 17.

54Posner, supra note 52, at 401.
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litigation came to be seen as a public good, and a profitable one at that.
Plaintiffs and their attorneys had been recast as the defenders of the public
interest in improved health and safety by deterring bad behavior.

Few, it seemed, mourned the passing of the old order. In fact, “[t]he fall
of the old rules was widely hailed as a victory for the public welfare over the
organized bar’s crass self-interest and pompous concern for its dignity.
Mysteriously, however, the profession began to prosper mightily after the self-
interested rules came off, and to become vastly more powerful and widely
feared after suffering this blow to its dignity.”’s5 This marriage of public-
spiritedness and profit proved irresistible. Few could resist its charms,
including the Supreme Court.

In 1977, Justice Blackmun expressed great concern that “the middle 70
percent of our population is not being reached or served adequately by the legal
profession,” and that this “underutilization” of lawyers is a significant
problem.5¢ Exemplifying the emergent philosophy, the administration of
justice had become inextricably intertwined with market share. Because supply
was not meeting demand and lawyers were not litigating, justice was not being

served. Therefore, the logic continues, lawyers need greater market access to

550lson, supra note 18, at 27.

s6Bates v. State Bar of Arizona, 433 U.S. 350, 376 (1977). (quoting ABA, REVISED
HANDBOOK ON PREPAID LEGAL SERVICES 2 (1972)).
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those in need of their services. Then justice will be done. Eight years later,
Justice White announced the end of the old order, stating, “we cannot endorse
the proposition that a lawsuit, as such, is an evil.... That our citizens have access
to their civil courts is not an evil to be regretted; rather, it is an attribute of our

system of justice in which we ought to take pride.”s”

II. MILESTONES

With the philosophical roadmap in place, six key milestones mark the
route which led us to where we are today: (1) the business of law; (2) law as just
another business; (3) lawyers and society; (4) class and mass actions; (5)
activist state attorney generals; and (6) “magic jurisdictions” and judicial

elections.

A. The Business of Law

First, the practice of law has become a truly profitable business, which
was facilitated, in part, by the relaxation of the ethical rules guiding our
country’s lawyers.

At the heart of this transformation was the contingency fee. Its use

developed as a response to the exceptional American decision to deny the

s7Zauderer v. Office of Disciplinary Counsel, 41 U.S. 626, 643 (1985).
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winner of a lawsuit the right to collect legal fees from the loser.58 As volunteer
legal service was unable to cope with the demands of the neediest plaintiffs, our
country turned to the contingency fee as the solution. While states began to
end the prohibition on contingency fees following the Civil War and acceptance
had become fairly wide spread by the end of the nineteenth century, several
states continued their ban well into the second half of the twentieth century.59
Maine was the last state to legalize the use of such fees in 1965.6°

Restrictions on the use of contingency fees quickly fell by the wayside. As
they did, the principal-agent conflict of interest problem moved to the fore.
With the contingency fee, the interest of the principal-client and the agent-
attorney diverged.®* Contingency fees provide lawyers with a powerful incentive
to: minimize their work so as to maximize their fees-to-hour ratio; settle early

in order to develop a war chest for other suits or prolong litigation in order to

580lson, supra note 18, at 37.

59Wolfram, Charles, Modern Legal Ethics 527 n.10 (West Publishing Co., 1986); see
Countryman, The Ethics of Compensation for Professional Service, 16 AM. L. REV. 240 (1842);
see Weeks, E., A Treatise on Attorneys and Counsellors at Law, at 717 (2d ed., 1982); see
Busath, The Contingent Fee: Disciplinary Rule, Ethical Consideration, or Fee Competition,
1979 UTAH L. REV. 547 (1979); see MacKinnon, F., CONTINGENT FEES FOR LEGAL SERVICES 8-15

(1964).

6oWolfram, supra note 59, at 527 n. 14; see 1965 Maine Laws, c. 333, amending 17
ME.REV.STAT. ANN. § 801 (“The Maine Supreme Court promptly promulgated Rule 88 of the
state’s civil rules to regulate contingent fee contracts.”); see Field, R., McKusick, V. & Wroth,
L, MAINE CIVIL PRACTICE § 88.1 (2 ed., 1970).

61See Coharis, Peter, A Comprehensive Market Strategy for Tort Reform, 12 YALE J.
ON REG. 435, 473 (1995).
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test their legal theories and those of (current and future) defendants; and fish
for sympathetic jurisdictions. It was not long before plaintiffs complained that
their attorneys were settling too early or dragging litigation on for too long.62
With more and more clients came the judicial consolidation of tort cases as
mass actions and statutorily-sanctioned class actions that clogged the courts
and forced settlements, resulting in huge fees for the attorneys and next to
nothing for the individual plaintiffs.

The rise of coupon settlements is illustrative. In 2001, for example,
Blockbuster agreed to settle a nationwide class action case challenging the
company’s late fee policy that was filed in a Texas state court. Under the
settlement, while each plaintiff became eligible to receive up to $20 worth of
coupons for free video rentals (not including new releases) and certificates for
$1 off non-food items, plaintiffs’ attorneys received over $9.25 million in fees
and expenses. It is estimated that less than 10 percent of the coupons were
used.®3 With the plaintiffs’ attorneys in the driver’s seat, plaintiffs themselves

had been reduced to mere contingency fee delivery vehicles.

62Qlson, supra note 18, at 42.

63Institute for Legal Reform, Class Action, at http://www.legalreformnow.com/issues.
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B. Law as Just Another Business

In addition to contingency fees, the floodgates of the legal business were
thrown wide open when attorneys were authorized to advertise and solicit. In
1976, the ABA relaxed its rules on advertising and, in the following year, the
Supreme Court upheld the right of attorneys to advertise the availability and
price of legal services. In Bates v. State Bar of Arizona, 433 U.S. 350 (1977),
the Court severed its ties with the old order once and for all. Rejecting the
British view (read un-American) that “trade” is unseemly, it explained:

In this day, we do not belittle the person who earns his living by

the strength of his arm or the force of his mind. Since the belief

that lawyers are somehow “above” trade has become an

anachronism, the historical foundation for the advertising

restraint has crumbled....Although advertising might increase the

use of the judicial machinery, we cannot accept the notion that it

is always better for a person to suffer a wrong silently than to

redress it by legal action.t4

Tapping into the populist and libertarian spirit of the new order, the
Court explained that law is not a public service provided by our society’s
philanthropists, it is a trade by which hard working men and women earn their
livings. Justice Blackmun’s reminder that “[a]dvertising is the traditional

mechanism in a free market economy for a supplier to inform a potential

purchaser of the availability and terms of exchange,” was consistent Calabresi

%4Bates, 433 U.S. at 371-372.
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and Posner.%5

What was once as unseemly as it was prohibited, had become a standard
tool of the trade. Now, these ads are commonplace, many of which are
unabashedly inflammatory. Those with children coping with cerebral palsy are
faced with ads announcing, “Your child’s cerebral palsy may be the result of a
medical mistake. Don’t get mad. Get Even!”®® During the height of the
Norplant litigation, ads proclaimed, “Freedom Shouldn’t Hurt, Norplant Does”
and “Norplant Birth Control Implants are Unfair.”¢7 When the Supreme Court
argued that advertising would not diminish the attorneys’ reputations in the
community, they clearly had not foreseen the full impact of their decision.¢8
“The legitimization of advertising changed the image of lawyers from
professionals who deplored self-laudation into that of aggressive self-
promoters.”%9

113

Solicitation was soon to follow. Arguing in 1978 that “[f]ree trade in
ideas’ means free trade in the opportunity to persuade to action, not merely to

describe facts,” the Supreme Court held that solicitation involving political or

65]d. at 376.
660lson, Walter, Delivering Justice, WALL ST. J., Feb. 27, 2003.

67Patient Compensation Exploratory Committee, The Impact of the Tort Litigation
Machine on Women’s Reproductive Health, 2003.

68Bates, 433 U.S. at 370.
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ideological dimensions could not be prohibited.7o Ten years later the
legalization of solicitation by lawyers was made complete when the Court ruled
that attorneys had the right to solicit individuals through targeted direct mail.”
No longer were attorneys admonished to refrain from stirring up litigation.
Now, they are exhorted to churn away. A Wall Street Journal article captured
the new ethos in its description of the Exxon Valdez incident, writing, “liability
lawyers and prostitutes fresh from nearby Anchorage are said to prowl the dark
smoky bars in search of clients.””2 Under the new regime, there is a

“professional responsibility to chase ambulances.”73

C. Lawyers and Society

While significant in-and-of themselves, contingency fees, advertising and
soliciting all reflect a deeper transformation of the legal profession and its place
in society. Under the old order, lawyers occupied a unique position in the

American landscape between capital and labor. As Alexis de Tocqueville

69Hazard, supra note 31, at 9.

7oIn re Primus, 436 U.S. 412 (1978) (quoting Thomas v. Collins, 323 U.S. 516, 537
(1945)).

7Shapiro v. Kentucky Bar Association, 486 U.S. 466 (1988).

72Abramson, Jill, A Slick of Lawyers Spreads from Valdez Oil Spill, WALLST. J., Apr.
13, 19809.

73Freedman, Monroe, Access to the Legal System: The Professional Responsibility to

Chase Ambulances, in LAWYERS’ ETHICS IN AN ADVERSARY SYSTEM (Freedman, Monroe, ed.,
Bobbs-Merrill, 1975).
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explained, “[b]y birth and interest a lawyer is one of the people, but he is an
aristocrat in his habits and tastes....”74 For de Tocqueville, lawyers were at once
patrician and plebian, promoting both the economics of capitalism and the
politics of democracy.

Thus, lawyers served as a fulcrum upon which our culture’s two principal
interests were balanced. “[H]Jistorically, the American legal profession’s basic
function in our society has been to aid the development and protection of
business property within a political system committed to both popular
government and constitutional restraints on government.””s Lawyers were
united around a shared understanding of their social station and bound
together by a common set of norms and traditions. Self-governance was a
natural result.

During the second half of the twentieth century, however, the legal
profession’s social function was profoundly altered. Today, “[t]he legal
profession no longer enjoys an unchallenged sense of purpose and worth in its
traditional practice of mediating through the courts between business

enterprise and popular politics.”7¢ As with the collapse of the ancien regime in

74Tocqueville, ALEXIS DE, DEMOCRACY IN AMERICA 245 (Mayer, J.P. & Lerner, M. eds.,
1966).

7sHazard, supra note 31, at 2.

76]d. at 20.
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de Tocqueville’s France, the legal revolution of the 1960s descended into its
own Reign of Terror. While returning to the old order is neither possible nor
desirable, balance must be restored to the profession as lawyers have lost the
capacity to self-regulate. As Geoffrey Hazard concludes:

[The legal profession’s] governing norms no longer represent

the shared understandings of a substantially cohesive group.

They are simply rules of public law regulating a widely pursued

technical vocation whose constitutional position is now in

doubt....As a consequence, the dominant normative institution

for the legal profession will no longer be “the bar,” meaning the

profession as a substantially inclusive fraternal group. The bar

has become too large, diverse, and balkanized in its practice

specialties for the old informal system to be effective as an
institution of governance.””

D. Class and Mass Actions

The fourth milestone along the road to our current legal crisis is the
proliferation of class and mass actions. While class actions have their origins in
medieval England, the first rule providing for group litigation in U.S. federal
courts was promulgated as Equity Rule 48 in 1833.7% Over the next hundred
years this rule evolved until the adoption of the Federal Rules of Civil Procedure

in 1938. Rule 23 of the Rules provided for three categories of class action —

771d.

78Yeazell, Stephen, From Medieval Group Litigation to the Modern Class Action, (Yale
University Press, 1987). See 42 U.S. (1 How.) LVI (1843).
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“true,” “spurious,” and “hybrid.” The central feature distinguishing the three
categories was whether the outcome of the class action was binding upon
absent (i.e., represented) parties. “True” class actions bound absent parties,
“spurious” class actions did not, and “hybrid” class actions bound absent parties
in some, but not all, aspects.”?

The class action explosion was triggered, however, by the revision of Rule
23 in 1966. The new Rule 23 profoundly altered the class action process,
leading to significantly larger and more lucrative classes. Whereas the former
system required individuals seeking to join a class to expressly opt into the
class, revised Rule 23 allowed all individuals who shared a common attribute
(e.g., use of a particular product) to automatically be deemed to have joined the
class, unless they affirmatively withdrew themselves from that class. “Because
the incentives for so excluding oneself were often modest or nil, classes certified
under the revised Rule 23(b)(3) were almost certain to be larger — and,
therefore, the sum of their potential damages much larger — than classes

certified under the old rules.”8°

By 1971 four times as many class actions were being filed than had been

79Hensler, Deborah et al., Class Action Dilemmas: Pursuing Public Goals for Private
Gain at 11 (RAND, 2000).

8o]d. at 15.
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filed in 1966.8* As an April 1973 article in Fortune lamented:

There was a time and it was not so very long ago, when the legal

departments of many sizeable corporations led relatively low-

pressure lives. The chores they handled were remote from the

major decisions of policy, and the legal staff was, accordingly,

somewhat remote from the chief executive. That was, of course,

before the great legal explosion — before class-action suits

became a kind of popular sport, before consumerism,

environmentalism, and other forms of Naderism, before

Americans in general became so litigious. 82

Then, in 1974, the Supreme Court found that, in order to certify a class,

class action attorneys were not required to demonstrate that the action is likely
to prevail on the merits. In that case, the Court quoted a U.S. Court of Appeals
for the Fifth Circuit holding which provided that “[i]n determining the
propriety of a class action, the question is not whether the plaintiff or plaintiffs
have stated a cause of action or will prevail on the merits, but rather whether
the requirements of Rule 23 are met.”®3 While the 1970s witnessed a sharp
growth in the number of cases based on consumer protection statutes, during

the mid-1990s, American business experienced a 300 to 1,000 percent increase

in the number of class actions they faced.84

8tWooton, James, Class Action Litigation Abuse in America, CONSIDERED OPINION, at
6 (U.S. Chamber Institute for Legal Reform).

82Carruth, Eleanore, The ‘Legal Explosion’ Has Left Business Shell-Shocked, FORTUNE,
April 1973, at 65.

83Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 178 (1974).

84Wootton, supra note 81, at 7.
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Class actions were further encouraged through the exploitation of the
state court system and diversity jurisdiction rules. Under the Judiciary Act of
1789, the Framers provided for federal courts to hear diversity cases.85 They did
so to avoid the problem of locally elected judges and juries discriminating
against out-of-state parties and retarding interstate commerce. This intent has
been substantially frustrated, however, by current federal diversity rules and
plaintiffs’ lawyer tactics.

The dramatic rise in state court class and mass actions which has
occurred in the past thirty years is due, in part, to the “complete diversity”
standard for federal jurisdiction, which requires that no plaintiff be a citizen of
the same state as any defendant.8¢ Federal jurisdiction also requires that each
plaintiff assert a claim for over $75,000.87 That such a standard tends to
exclude class actions from federal court is reinforced by the fact that plaintiffs’
attorneys are careful to ensure that neither of these criteria for federal
jurisdiction are ever met, unless for some strategic advantage.88

With state courts come rampant forum shopping. Plaintiffs’ lawyers

85Beisner, John & Miller, Jessica Davidson, They’re Making a Federal Case Out Of
It...In State Court, Civil Justice Report No. 3, Sep. 2001, at 3, http://www.manhattan-
institute.org/cjr 03.pdf.

86208 U.S.C. § 1332.

871d.
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game the system in their search for courts with the most sympathetic judges
and juries for plaintiffs, the most lax rules of evidence, the most plaintiff-
friendly procedural rules, and the most limited examination of attorneys’ fees.
As a result, certain “magnet courts” have become the favored venues for class
attorneys, leaving level playing fields a thing of the past. Indeed, this race-to-
the-bottom mentality provides plaintiffs’ attorneys with a strong incentive to
bombard the least equipped local jurisdictions with the largest class actions,
forcing severely backlogged courts to aggregate and defendants to settle.
Richard Scruggs, a leading plaintiffs’ lawyer, calls these “magic jurisdictions”
which he defines as jurisdictions where, no matter what happens at trial, the
plaintiff always wins.

Madison County, Illinois, which is ranked third in the United States in
the estimated number of class actions filed each year, is one of the most
notorious of these jurisdictions.89 In one case involving Sprint, while the U.S.
Court of Appeals for the Seventh Circuit dismissed the case as “a nightmare of

class actions,” the Madison County court certified the same class with little

88Beisner, supra note 82, at 4.

89The U.S. Chamber of Commerce and The U.S. Chamber Institute for Legal Reform,
The Rogue Courts of Madison County: A Legal Analysis of Egregious Cases in the Courts of
Madison County, Illinots, June 5, 2003, at 3,
http://www.legalreformnow.com/resources/madison.pdf.
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hesitation.%° In fact, if class actions across the country were filed at the same
per capita rate as they are in Madison County, the total number of class actions
filed in the United States in 2000 would have been over 42,000.9

One study found that of the 70 class action cases filed in that jurisdiction
between 1998 and 2000, none of the companies listed as defendants were based
in Madison County and only 63 percent of the named plaintiffs were county
residents.92 As for the attorneys themselves, while five firms appeared as
counsel in 45 percent of all class actions filed in that county, 85 percent (56 out
of 66) of the plaintiffs’ firms listed which litigate in the county have their offices
outside of the county.9

Equally concerning are the tactics allegedly used by Madison County
judges to benefit plaintiffs’ attorneys. To encourage settlements, judges have
been known to aggressively expedite the scheduling of certain cases and to
schedule multiple cases involving the same defendant and defense counsel for

trial on the same day.94 Judges have imposed equally draconian sanctions on

9oIsaac v. Sprint Corp., 261 F. 3d 679, 681 (7t Cir. 2001). Poor v. Sprint Corp., No.
99-L-421 (a Madison County judge certified a class including as many as 200,000 members
from 49 states and the District of Columbia).

91Beisner, supra note 82, at 10.

92]d. at 11.

931d.

94The U.S. Chamber of Commerce and The U.S. Chamber Institute for Legal Reform,
supra note 89, at 11.
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defendants such as striking defendants’ pleadings and barring all of defendants’

evidence.9%

E. Activist State Attorneys General

Third, the rise of activist state attorneys general has profoundly altered
our legal system. Lawsuits brought on behalf of states, particularly in the areas
of antitrust and public health, have grown rapidly in recent years.’¢ Such
litigation also raises serious questions about the limits of the constitutional
authority of the judicial branch. Through their actions, activist state attorneys
general usurp the power of legislatures and administrative agencies. According
to former Alabama Attorney General Bill Pryor, “[t]he aim of [state sponsored]
litigation is to shift the awesome powers of legislative bodies — powers to
control commercial regulation, taxation, and appropriation — to the judicial
branch of government.”»” Like the contingency fee for trial lawyers, state
attorneys generals are drawn to the massive sums of money involved, as these

cases generate considerable revenue for states without raising taxes and

95]d. at 12.

9¢Donald Vinson, Remarks at conference entitled Regulation by Litigation: The New
Wave of Government-Sponsored Litigation, sponsored by the Manhattan Institute for Policy
Research, at 3 (June 22, 1999), http://www.manhattan-institute.org/mics 1.pdf.

97Pryor, Bill, remarks at conference entitled Regulation by Litigation: The New Wave
of Government-Sponsored Litigation, sponsored by the Manhattan Institute for Policy
Research, at 3 (June 22, 1999), http://www.manhattan-institute.org/mics 1.pdf.
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political capital for state attorneys general.s8

Equally menacing is the practice of state attorneys general granting
contingency fee lawyers the power to sue on behalf of the state and these private
lawyers having the right to act as though they were attorneys general. “We have
deputized our immense professional body of lawyers to stir up grievance for
profit.”99 Sometimes statutes give these attorneys free reign, being limited
neither by clients nor by public accountability. “[U]nder the banner of private
attorney general, lawyers could start waging litigation purely and openly on
their own behalf, for ideology, profit or both.”°° Moreover, the conflict of
interest question is never far below the surface. These lawyers are sometimes
awarded the right to sue in recognition of their political contributions to the
state attorney general.’o? It would make sense to apply the same rules to
contingency fee lawyers that the SEC applies to investment bankers doing
business for states and localities — if you make more than an insubstantial

political donation to the decision-maker you may not receive a contract to do

98Id. at 4.

990lson, supra note 18, at 347.

100]d, at 66.

11Wootton, James, remarks at conference entitled Regulation Through Litigation:
Assessing the Role of Bounty Hunters and Bureaucrats in the American Regulatory Regime,

sponsored by the Manhattan Institute for Policy Research, at 3, http://www.manhattan-
institute.org/mics 2.pdf.
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business with the state or locality.

F. “Magic Jurisdictions” and Judicial Elections

Fourth, judicial elections raise many of the same concerns. They threaten
the impartiality of judges and lend a false sense of mandate to those activist
judges “...who aspire to be the architects of social and economic policy in this
country.”02 Elections do not equate with the authority to legislate, but that
does not always stop our local judges. In fact, there is a strong incentive for
judges to regulate through litigation, particularly as plaintiffs’ lawyers have a
substantial pecuniary interest in judicial elections.13 For as Richard Scruggs
explains:

[W]hat I call the ‘magic jurisdiction’...[is] where the judiciary is
elected with verdict money. The trial lawyers have established
relationships with the judges that are elected....They've got large
populations of voters who are in on the deal...And so, it’s a
political force in their jurisdiction, and it’s almost impossible to
get a fair trial if you're a defendant in some of these places.104

Judicial activism flourishes, and while it is motivated, in part, by politics

and campaign financing, it is also inspired by an emerging judicial philosophy.

At heart, this is a philosophy which “...is fundamentally elitist and which is

102Wootton, James, Comment, in REGULATION THROUGH LITIGATION, at 304 (Viscusi,
W. Kip, ed., AEI-Brookings Joint Center for Regulatory Studies, Washington, 2002).

103Young, Hon. Robert, Reflections of a Survivor of State Judicial Election Warfare,
Civil Justice Report No. 2, June, 2001, at 5, http://www.manhattan-institute.org/Cjr 02.pdf.

104 Copland, supra note 4.
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unquestionably founded on the belief that we judges, being more intelligent and
better educated than the rabble who are elected to our legislatures, are in a
superior position to make refined social judgments about the critical questions
of the day.”95 The late Chief Justice Walter Schaefer of the Illinois Supreme
Court exemplifies this philosophy, writing that if a judge views the role of the
court as a passive one, he will be willing to delegate the responsibility for
change, and he will not greatly care whether the delegated authority is exercised
or not. If he views the court as an instrument of society designed to reflect in its
decisions the morality of the community, he will be more likely to look
precedent in the teeth and to measure it against the ideals and the aspirations
of his time.106

This is a pervasive mentality which begs the question—under what
authority do judges possess “the responsibility for change?” When was the
judiciary invested with the power to determine “the ideals and the aspirations”
of our time? As one elected judge has commented, “I think the framers of our
constitution would be baffled, if not horrified, to learn that our courts, not our
legislatures, were deciding such fundamental policy questions as these on bases

that some would suggest are simply contrived constitutional grounds that have

1o5Young, supra note 103, at 3.

106Schaefer, Walter, Precedent and Policy, 34 U. CHI. L. REV. 3, at 23 (1966).
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no link to the text of our constitution.”°” Indeed, the investiture of so much
power in so few looks less like a democracy than an “...oligarchy in which judges
increasingly take on attributes of a ‘ruling class’.”198 Ultimately, it is ironic that
a limited number of judges would be the ones responsible for replacing the rule
of law with the rule of men. The business community should unite with the
American Bar Association to work for the ultimate elimination of judicial
elections. However, in the meantime, it must continue to support the election

of qualified, balanced jurists to the bench.

IV. LEGAL POLICY BATTLEFIELD

To reform this system we must assess the constellation of forces aligned
on the legal policy battlefield. These forces can be divided into two camps —
those defending the status quo and those advancing reform. On the side of
those with an interest in maintaining the current system are the Association of
Trial Lawyers of America, the class action plaintiffs’ bar, activist state attorneys
general, public interest lawyers and environmental and consumer groups.

On the other side are those advocating reform including the business

community, the U.S. Chamber of Commerce and its Institute for Legal Reform,

107Young, supra note 103, at 3.

108Wootton, supra note 102, at 305.
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the National Federation of Independent Business, the American Tort Reform
Association, the Civil Justice Reform Group, Citizens for a Sound Economy,
Lawyers for Civil Justice, the Manhattan Institute, the American Enterprise
Institute, the Washington Legal Foundation and traditional state attorneys
general.

It is critical for the reformers to fight on many fronts—in the media; in
the courts; in judicial, legislative and executive branch elections; and with
regulators and legislators. To wage these battles strong coalitions must be built
and effectively coordinated. Likewise, weaknesses in the trial lawyers’ coalition
should be exploited, with the conflicts of interest existing between plaintiffs and
their attorneys serving as a particularly vulnerable target. Sadly for the
profession, the goal of reform must be to use legislatures and executive agencies
to provide more regulation of the practice of law because, as Professor Hazard
notes, the courts and bar associations have been unable or unwilling to self-

regulate.

V. CORE REFORMS

The argument for legal reform is compelling. Recognition of the crisis is
growing and dissatisfaction with its abuses is building. The tide of reform
appears to have turned. Central to this effort are three related responses to

ethical changes and “magic” jurisdictions — expanded federal court jurisdiction,
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involvement in state judicial and attorney general elections, and preemptive
legislation and regulation. The reform initiatives currently underway embrace
aspects of these approaches. On the legislative front, as one commentator
concluded, with class action, medical malpractice and asbestos bills on the
Congressional agenda, the trial lawyers are facing “a hurricane, a tidal wave,
and a tornado.”°9 Whatever, the outcome in this session of Congress, a
compelling agenda is being advanced and must be pursued.

At the center of current class action reform efforts is the Class Action
Fairness Act.’*0 This legislation would enlarge the scope of federal jurisdiction
over sizeable interstate class actions by requiring “minimal diversity” rather
than complete diversity. To achieve minimal diversity only one plaintiff and
one defendant need to be citizens of different states. Large class actions would
also be removed to federal court when they are over $5 million in the Senate bill
and $2 million in the House bill. In the House bill, a party would have the right
to appeal class action certifications. Class certifications could also be
immediately appealed to the Supreme Court if necessary. Other class action
abuses that may be addressed by the legislation include: excessive attorneys’

fees; rulings by state court judges on issues of national consequence; coupon

109Stone, Peter, Trial Lawyers on Trial, Nat'l J., July 12, 2003.

10The Class Action Fairness Act, S. 274 & H.R. 1115, 108t Cong. (2003).
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settlements; and forum shopping.

The prospects for success of the Class Action Fairness Act are strong.
This is the third time the House has passed a class action bill, and by the largest
margin of victory yet, with 32 Democrats supporting the 253-170 vote.
Commentators are optimistic about the chances of Senate passage as well.11t
Not surprisingly, a coalition of class action attorneys, supported by the
American Trial Lawyers Association and other status quo groups like Public
Citizen, the Consumer Federation of America, and the Lawyers’ Committee for
Civil Rights Under the Law, oppose the legislation.

Medical malpractice litigation is equally in need of reform. In March of
this year, the House passed the Help Efficient, Accessible, Low-cost, Timely
Healthcare (HEALTH) Act of 2003 by a vote of 229-196.112 This bill would cap
pain and suffering awards at $250,000 per occurrence and would establish a
statute of limitations governing the time within which plaintiffs can file suit.
The Senate bill, however, faces some significant hurdles.’*3 Senator Feinstein
has proposed to raise the cap on pain and suffering to $500,000 and Senators

Durbin and Lindsey Graham propose to address the insurance premiums issue

mStone, supra note 109.

u2Help Efficient, Accessible, Low-Cost, Timely Healthcare (HEALTH) Act of 2003,
H.R. 5, 108 Cong. (2003).

usHelp Efficient, Accessible, Low-Cost, Timely Healthcare (HEALTH) Act of 2003, S.
607, 108t Cong. (2003); see Stone, supra note 109.
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through tax credits and antitrust exemptions for insurers. On February 24,
Senate leaders were unable to secure the 60 votes necessary bring up a pared-
down medical malpractice reform bill directed at providing relief to Ob./Gyn.
specialists.’4 The motion failed by a vote of 48-45.115 Clearly, prospects for the
enactment of H.R. 5 are less encouraging and more work needs to be done, but
medical malpractice reform remains a priority.

Like the medical malpractice reform efforts, the asbestos campaign has
been hard-fought. The Judiciary Committee under Senator Orrin Hatch has
reported a bill which would create a $108 billion trust fund to pay asbestos
disease victims over a 50 year period.’¢ A significant majority of the fund
would be provided by insurers and industrial defendants. The details may be
difficult to work out but support for reform is broad. Even the Supreme Court
has advocated reform, with Justice Souter writing, “the elephantine mass of
asbestos cases...defies customary judicial administration and calls for national
legislation.”7

Standing in the way of progress on asbestos are the trial lawyers, whose

14150 Cong. Rec. S1506 (daily ed., Feb. 24, 2004) (cloture vote on motion to bring up
for consideration S. 2061, the Healthy Mothers and Healthy Babies Access to Care Act of
2004).

us[d,

u6Fairness in Asbestos Injury Resolution (FAIR) Act, S. 1125, 108t Cong. (2003).
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sharp lobbying tactics have helped sink similar reform initiatives in the past. In
1999, for example, when an asbestos bill began to gather momentum, leading
asbestos lawyers brazenly offered defendant companies a choice. 8 These
companies could either withdraw their support for the bill or be put out of
business.’9 Faced with this choice, the 1999 effort failed. Again, the tide
appears to have turned and asbestos reform should eventually carry the day.
Ultimately, these and other reforms are needed to restore order and
fairness to our nation’s civil justice system. The time has come, not to return to
some mythical or nostalgic time, but to restore balance to a deeply troubled

legal system and dignity to the practice of law.

wQrtiz v. Fibreboard Corp, 527 U.S. 815, 821 (1999).
u8Brickman, supra note 27.

19[d.
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