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Supreme Court Will Hear the Tale
of Arthur Andersen’s Fall

DAVID G. SAVAGE
HE DEMISE OF ACCOUNTING
megafirm Arthur Andersen
has ascended almost to the
status of a corporate fable: a
cauticnary tale of a venera-
ble auditing firm that made
the faral mistake of betom-
ing to cozy with a big client
—in this instance, the energy
trader Enron. i

But on April 27, the U.S. Suprene Goure will bring the
tale back to the real world when it hears the case of Arshur

Jarnes Miller: The Justices seem to be Interested in the issue of crminal intent.

Awndersen o United Srates, Wo, 04-368. The high court s
expecred w decide a question thac could affect nearly
every business and is lawyers: When is ic illegal o push
the computer's delete key?

The answer may turn on the issue of motdve: Can it be
acrime to hide something when you believe itis lepal to
hide it?

. SHREDS OF EVIDENCE

IN ITS APPEAL TO THE SUPREME COURT, ANDERSEN'S Law-
yers say they believed then, and now, thar ic was “per-
fectly lawful” for its in-house counsel in Chicago to have
encouraged che firm’s partners in Houston o shred files
and delete e-mail related 0 Enron in the weeks leading
up to the eneigy trader’s filing for bankruptey. Andersen
had a policy of retaining the key documents behind an
andit but getting rid of notes, drafts and memos thar
were produced during the awdic.

- It might be useful to consider reminding the [Enron] -
engagement team of our documentation and retention
policy,” wrote Nancy Temple, the Chicago counsel, in
an e-mail to David Duncan, the Andersen partner in
Houston who oversaw the Enron account. *lt will be
helpful to make sure that we have complied with the
poliey.” ;

Duncan followed her advice, but doing so set off a sc-
quence of events that proved o be significant for the

| prosceution. Temple sent her g-mail Qet. 12, 2001, That

was two months afieer Jeffrey Skilling, Enron’s chief ex-

= - ecutive, suddenly quir; six weeks after The Wad! Srreer
“ Jowrnal reporied on improprieties at Enron; and a few

days after Temple herself wrote that a Securiries and
Exchange Commission investigation of Andersen was
“highly probable.”

On Oct. 16, Enron announced it was reducing its share-
holder equity by $1.2 billion becanse of an accounting
erior. Three days later, the SEC sent a lecter to Enron
saying it was opening an investigation. A copy went to
Andecrsen. ;

But it was not uncil Nov. 9 that the SEC served a

| subpoena on Andersen for its Enron-relared decumencs.

That day, Duncan sent out an e-mail dided “Stop the'
Shredding ™

However, in the roughly four weeks after Temple ad-
vised the Houston pariners to comply wich the “docu-
ment retention poliey,” Andersen’s staff destroyed more

| than two tons of paper related o its Enron work. It also

undertook a “systemartic effore ... to purge the computer

; Wi diives and e-mail system of Enron-related files,”
| said then-Deputy Aworney General Larry Thompson

when he announced the one-count criminal indictment
of the world’s fifth-largest accouncing firm.

The prosecution was controversial from the start be-
cause Andersen was not charged with substantive cime
for its Enron work. :

*“This was the destruction of a business by the destruc-
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tion of decuments,” says Mew York Ciy lifigaror Kathrn
Keneally, who has written about the case, “With this kind
of criminal charge, you run the risk of putdng lots of peo-
ple out of johs who had nothing do with any of chis. That
should give the government pausc.”

The U.S. Chamber of
Commerce and the [Wash-
[ington Legal Foundation|
supported Andersen in its
petition to the Supreme
Court. They said the pros-
ecution had “cast a pall”
over corporate America and
threatened o make a crime
out of the "everyday rou-
tine” shredding of paper.

The Justice Department
| also bad a different view
of whar the law required
when an investipation was
looming. The stature ad-
dressing obstruction of jus-
tiee, 18 US.C. & 1512, calls
for up ro 10 vears in prison
for anyonc who “cormaptly
persuades another person” to destroy documents so they
will not be available for use “in an official proceeding,”

While Andersen’s lawyers contend it was legal to de-
stroy extrancous files before receiving a scbpoena, prose-
cutars described this conduct as “cormupt”™ because it was
“motivared by an improper purpose™—seeking to destroy
potential evidence in a looming SEC investigation.

“Companics [arc] not free to destroy documents so
long as a subpoena had not yet arrived,” acting Solicitor
General Paul Clement said in his reply to the court. More-
over, the obstruction statute does not “require proof that
the defendant knew his eonduet was onlawful,” Clement
added.

The jury deliberated 10 days before convicting Ander-
sen. The company was fined $500,000 anc all but barred
from doing audits of public corporations. The conviction
also leaves the partners vulnerable to civil judgments.

Defense lawyers had objected to the jury instructions,
which defined “corrupdy™ to mean “havirg an improper
PUrpasS, ... an intent to subvert, undermine or impede
Tl'lt'.‘ 'F:!I!'!T-'Fiﬂ I"I'i'I'IE ﬂth_I'-Il":,? i]'F Aan nﬁ‘i:‘.inl prnr.»r::fﬁng." Thl‘:‘:,r
argued the povernment should have been required o
prove that Andersen knew its actions were illegal.

1o fa

SUDDEN MOTIVATION ;
ON APPEAL, THE 5TH ULS, GIRCUIT COURT CF APPEALS
based in NMew Orleans agreed with the government, “A
company’s sudden instruction to institute or energize a
lazy document-retention policy when it sees investiga-
tors around the corner ... is easily viewed &5 improper,”
wrote Judge Patrick Higginbotham.

Moreover, “one could ace with an improper purpose
even 1f one did not know the actions were unlawful,”
Higginbotham added. 374 F3d 281 (2004)

There is nothing inherently

corrupt about failing
itate a futiure
government inquiry.’

—Andersen’s le

[

This turns cthe law on its head, Andersen’s lawyers said
in their appeal to the Supreme Court: If it were legal
for Andersen’s employees to discard extraneous docu-
ments prior to the SEC serving a subpocna, how could |
it be a crime for the firm's lawyers to remind emplovees

of thar?

Moreover, “in the ab-
sence of a specific legal
ducy imposed by a sub-
pocna or the unambigu-
ous command of 2 statuee,
there is nothing inherentdy
corrupt abourt failing o fa-
cilitate a fucure govern-

- ment inguiry,” they said.
Keneally says the 5th
Circuit's opinion was un-
persuasive, AMounting 1o
“circular reasoning o jus-
tify a result.” The notion

of acting corruptly sug-
gests a willful breaking
of the law, and she ques-
tions how ‘Temple could
have been said to corrupt-
ly persuade others to destroy documenis when Temple
thought it was legal ac that time to dispose of extrancous
paper.

James Dabney Miller, a Washington, D.C., lavwyer who
also has written abour the case, says he hopes that the
Supreme Court rules the povernment must prove crimi-

1ETS

nal intent, mens rea, o obain a conviction of obstruction.

“The conduct prosccuted in drtfar dudersen was con-
duct that many reasonable people would ndc think was
criminal,” he says:

“I think it’s significant they were never prosecured for
an underlying offense. T also like a brighe-line test in the
criminal context. When cthe povernment serves a subpoe-
na, the organization has a ducy to prescrve any docu-
ments that might be relevant. The wrong rule in my
view 1s to put the burden on the comipany to try o figure
what’s in the government’s mind,"” Miller savs.

Andersen was prosecuted before the 2002 cnactment
of the Sarbanes-Oxley Act, which was designed to tight-
en the law in the wake of the Enron and WorldCom
hankripreies. Tr amended 18 11.9.00. § 1519, giving the
government broad powers to prosecute companies for
“knowingly” destroying or falsifying records “in relation
to or contemplation of any matter or case.” Congress
dropped the reference to acting corruptly.

Because the new law was so broad, the acting solicitor
general had advised the Supreme Court to turn away the
Andersen case because it "will have liccle future impace in
prasecutions for document descruction.™

But Miller says he is encouraged that the court granted
the appeal. It suggests the justices are interested in the is-
sue of criminal intent. The new § 1519, he says, is so broad
and vague that a wise corporate manager would be advised
te avoid “even wistful glances at the delate key.” H
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