
 

State of Alabama - Mechanic's Lien and Public Bond Laws Summary for 

Claimants 

 

This Summary sets forth current information about the Alabama mechanic’s lien and public bond 

laws, current through June 1, 2017.  

 

RESIDENTIAL CONSTRUCTION PROJECTS:  THIS SUMMARY APPLIES TO 

COMMERCIAL AND GOVERNMENTAL CONSTRUCTION PROJECTS AND DOES NOT 

ADDRESS NOTICE REQUIREMENTS AND LIEN FILING DEADLINES THAT APPLY TO 

A PRIVATE, RESIDENTIAL CONSTRUCTION PROJECT IN ALABAMA.  IF YOU HAVE 

COMMENTS OR QUESTIONS ABOUT A RESIDENTIAL PROJECT, PLEASE CONTACT 

THE MYBIZCOUNSEL TEAM FOR ADDITIONAL INFORMATION. 

 

PRIVATE PROJECTS 

 

1. Right to a Lien Claim.  Claimant is entitled to file and assert a lien claim if Claimant has 

a contract direct with the owner, the general contractor, or a subcontractor of the general 

contractor.  It is not clear if Claimant is entitled to file a lien claim if Claimant’s customer is a 

sub-subcontractor of the general contractor.  

 

Material Supplier to Material Supplier.  Alabama case law makes it very clear that 

Claimant is not entitled to a lien claim if Claimant furnishes materials only (and no labor), and 

Claimant’s customer also furnishes materials only (and no labor). 

 

Contract Direct With Owner.  If Claimant has a contract direct with the owner, 

Claimant is not required to serve the optional preliminary notice described in Section 2 below.  

In addition, Claimant is not required to serve the mandatory pre-lien notice described in Section 

3 below.   

 

2. Optional Preliminary Notice.  Claimant is entitled, but not required, to serve an optional 

preliminary notice on the owner before the first date Claimant furnishes labor or material for 

the project.  The optional preliminary notice can be served if Claimant furnishes materials only, 

with no labor.  Although the statute is not clear, it appears that the optional notice can be served 

if Claimant furnishes materials and labor.  The notice must specify the type of material that will 

be furnished by Claimant. 

 

The following points apply to the optional preliminary notice: 

 

(a) If served, the optional preliminary notice must be served on the owner by certified 

mail BEFORE THE FIRST DATE Claimant furnishes labor or material.  The price of 

Claimant’s contract DOES NOT have to be listed in the notice form.  

 

(b) If served, the optional preliminary notice must be served on the construction 

lender “…if the lender’s identity can reasonably be obtained.”  If Claimant decides to serve the 

optional notice, we recommend that you contact our office so that a title search can be conducted 

to determine the identity of any construction lender on the project. 



 

 

(c) If the optional notice is timely served, the general rule is that Claimant’s 

mechanic’s lien claim, filed at a later date, will be a “double jeopardy” lien, at least to the extent 

of the lien that relates to materials furnished for the project.  This would be true even if the value 

of Claimant’s lien claim, for materials, exceeds the amount of money held by the owner at the 

time Claimant’s lien is filed.  However, Claimant will not have any “double jeopardy” lien rights 

if the owner responds to the preliminary notice by serving Claimant with a notice, before the 

Claimant material is “used,” stating that the owner will not be responsible for the price of the 

material.  If Claimant serves the optional notice, Claimant representatives should be alert for 

receipt of a notice of non-responsibility mailed by the owner. 

 

(d) The statutes and case law do not confirm exactly what is meant by the word 

“used.”  As a result, the deadline for the owner to serve the notice of non-responsibility is not 

clear.  The Claimant material could be considered “used” on the date the material is delivered to 

the project, or the date the material is installed, or the date the equipment is “started up,” or some 

other date. 

 

(e) Claimant, under a performance contract, may furnish labor and material for a 

project.  If Claimant serves the optional preliminary notice on a project for which Claimant 

furnishes labor and material, Claimant should realize that the owner could argue that the optional 

preliminary notice provides “double jeopardy” lien status to a claimant who furnishes material 

only, and not to a claimant who furnishes material and labor. 

  

(f) If Claimant serves the optional preliminary notice, the mandatory prelien notice 

described in Section 3 below still is required. 

 

 Sample Preliminary Notice Form.  Please see the sample optional preliminary notice 

form, labeled “Notice That Certain Materials Will Be Furnished.”  This notice must be served by 

certified mail on the owner, general contractor, and construction lender.  The dollar amount of 

Claimant’s contract for the project does not have to be listed. 

 

 Claimant should take steps to adopt and use this new Notice form for all private 

projects in Alabama.      

 

3. Mandatory Pre-Lien Notice.  A mandatory pre-lien notice, identified as a “Notice of 

Claim of Lien” document, must be served on the owner by certified mail before the lien claim is 

filed at the courthouse.  This pre-lien notice must list the amount owing to Claimant at the time 

the notice is served.  The pre-lien notice can be served during the course of the project, or after 

Claimant finishes furnishing labor or material.  However, if Claimant serves the pre-lien notice 

during the course of the project, and thereafter furnishes additional labor or material, Claimant 

must serve a second pre-lien notice on the owner before the lien claim is filed.  (There is no 

specific time requirement for service of the mandatory pre-lien notice.  In some cases the 

mandatory pre-lien notice will not be served on the owner until the time Claimant files its lien at 

the courthouse.) 

 

 Sample Pre-Lien Notice Form.   



 

 

(a) Please see sample mandatory pre-lien notice form, labeled as a “Notice of Claim 

of Lien.”  This notice should be served on the owner and general contractor and construction 

lender by certified mail.  Note that the amount due and owing to Claimant by its customer, at the 

time the notice is served, must be listed in the notice. 

 

(b) If Claimant intends to serve either one of the notice forms described above, we 

recommend that you contact our office so that a title search can be conducted to confirm the 

name and address information for the construction lender. 

 

4. Deadline to File Lien Claim.  The general rule is that Claimant’s mechanic’s lien claim 

must be filed at the courthouse within four months after the last date Claimant furnished labor or 

material.  However, if Claimant has a contract direct with the owner, the deadline for Claimant to 

file its mechanic’s lien is six months after the last date, rather than four months after the last date. 

 

5. Deadline to Commence Lien Foreclosure Lawsuit.  A mechanic's lien foreclosure 

action lawsuit must be commenced within six months after "maturity of the entire indebtedness."  

 

The statutes do not indicate exactly how this deadline is to be calculated.  Presumably, 

the deadline is six months after the date Claimant's last invoice for the project came due.  In 

order to be safe we recommend that Claimant rely on a foreclosure deadline of six months after 

the last date Claimant furnished labor or material, or the date that is six months after the date 

Claimant’s last invoice came due, whichever date is first to occur. 

 

6. “Double Jeopardy” Lien or “Lien-Against-Funds” Lien.  The general rule is that an 

Alabama mechanic’s lien claim is a “lien-against-funds” lien.  The lien claim is enforceable 

against the real estate to the extent of the money owed by the owner to the general contractor at 

the time the owner is served with Claimant’s mandatory pre-lien notice.  However, if Claimant 

timely serves the optional preliminary notice on the owner, and the owner does not serve 

Claimant with a notice of non-responsibility, Claimant can argue that its lien claim is a “double 

jeopardy” lien claim, at least to the extent of the unpaid balance owing for material furnished by 

Claimant. 

 

7. Lien Claim on Tenant Improvement Project.  If Claimant furnishes labor or material 

on a project for which the tenant is the “owner” (the person who is paying for the 

improvements), Claimant is entitled to a lien against the tenant’s leasehold interest in the 

property.  However, Claimant generally will not be entitled to a lien against the landlord’s 

interest in the property.  Thus, if the tenant’s lease in the property is terminated because of the 

tenant’s failure to pay rent, the tenant’s bankruptcy, or other reasons, Claimant will not have an 

enforceable lien against the property or the landlord’s interest.   

 

 If the landlord is the person who is paying for the improvements on a tenant improvement 

project, then Claimant’s lien claim will attach to the landlord’s interest in the property.  In that 

event, Claimant’s lien against the property would remain even if the tenant’s lease is terminated.  

In order to determine the strength of its lien rights on a tenant improvement project, Claimant 



 

could take steps at the beginning of the project to find out if the landlord or the tenant is the party 

paying for the improvements. 

 

PUBLIC PROJECTS 

 

8. Payment Bond Requirement.  The general contractor is required to furnish a 

Performance and Payment Bond if the prime contract amount is $50,000 or more.  The 

Performance Bond has to be for 100% of the prime contract amount, but the Payment Bond only 

has to be 50% of the prime contract amount.  (The public body can require the Payment Bond to 

be for more than 50% of the prime contract amount.)   

 

9. Right to a Payment Bond Claim.  Claimant is entitled to assert a claim against the 

Payment Bond if Claimant has a contract with the general contractor or if Claimant has a 

contract with a subcontractor of the general contractor.  The case law indicates that the bond 

statutes are patterned after the Federal Miller Act.  Thus, our opinion is that Claimant is not 

entitled to assert a Payment Bond claim if Claimant's customer is a sub-subcontractor of the 

general contractor. 

 

10. Preliminary and Final Claim Notices Not Required.  Alabama does not require a 

preliminary notice to be served on the general contractor, the surety, the public body, or any 

other party.  This is true regardless of whether Claimant’s customer is the general contractor or a 

subcontractor of the general contractor. 

 

11. Final Claim Notice May Be Required.  The Alabama statutes do not require claimants 

to serve a final claim notice on the general contractor or any other party.  However, some court 

decisions in Alabama hold that a claimant is required to serve bond claim notices listed in the 

payment bond document, even though the Alabama statutes do not require the notices to be 

served.  In one Alabama court decision a claimant’s bond claim was ruled invalid because the 

claimant did not comply with a 90 day claim notice requirement listed in the bond document. 

 

Claimant Should Obtain a Copy of the Payment Bond Document.  In order to 

determine whether the payment bond document lists notice requirements, we strongly 

recommend that Claimant obtain a copy of the payment bond at the beginning of the project.  

Claimant should review the bond document to determine whether a final claim notice applies, 

such as a 90 day notice, a 120 day notice, or other requirement.  Steps should then be taken to 

comply with the notice requirements listed in the bond document. 

 

Service of 90 Day Final Claim Notice.  Many payment bond documents call for a 

claimant to give a final written claim notice to the general contractor, the surety, or the public 

body (or all of them) within 90 days after the “last date” the claimant furnished labor or 

materials.  If Claimant is unable to obtain a copy of the payment bond, we recommend that 

Claimant take steps to serve the general contractor, the surety, and the public body with a final 

claim notice within 90 days after the “last date” Claimant furnished labor or material. 

  

Sample Claim Notice Form.  Please see the sample Written Notice of Claim Against 

Payment Bond that can be served by Claimant.  This notice can be served by Claimant by 



 

certified mail in order to comply with a claim notice requirement set forth in the payment bond 

document.  As noted above, if Claimant is unable to obtain a copy of the payment bond (in order 

to see the notice requirements listed in the bond), we recommend that Claimant serve the final 

claim notice form on the general contractor, the surety, and public body within 90 days after the 

“last date” Claimant furnished labor or material. 

 

12. Notice of Intent to Commence Lawsuit.  The Alabama statutes require Claimant to 

serve a written Notice of Intention to Commence Suit on the surety at least 45 days before suit is 

commenced against the Payment Bond.  This notice generally will be served by legal counsel 

and does not have to be included as part of Claimant’s Alabama public bond claim notice 

procedures. 

 

13. Lawsuit Deadline for Public Payment Bond Claim.  A lawsuit against the surety on the 

Payment Bond must be commenced within one year after "final settlement" of the project by the 

public owner.  Claimant will not always know if or when the "final settlement" has occurred.  

We recommend that Claimant rely on a suit deadline of one year after the last date Claimant 

furnished labor or material for the project.  As noted above, a Notice of Intention to Commence 

Suit must be mailed to the surety at least 45 days before the lawsuit is started.  This means that 

steps to start the lawsuit through our office should be taken no later than ten months after the last 

date Claimant furnished labor or material. 

 

MISCELLANEOUS 

 

14. Rental Equipment.  Claimant is entitled to assert a lien claim for the renting or leasing 

of any appliance, machinery or equipment for the “use in construction of a building or 

improvement on land or in repairing, altering or beautifying the same.”  The lien is limited to the 

reasonable rental value of the appliance, machinery or equipment rented or leased, for the period 

of actual use.  Hand tools are specifically excluded from any lien claim on rental equipment. 

 

15. Attorney Fees.  Alabama permits attorney fees for actions on a public bond if the 

contractor or surety fails to pay the claim within 45 days after the mailing of the notice. 

 

 

Available Forms:  

1. Notice That Certain Materials Will Be Furnished – Private Project  

2. Notice of Claim of Lien – Private Project 

3. Written Notice of Claim Against Payment Bond – Public Project 

 

Please contact the MyBizCounsel Team for additional information, services, and form 

documents.  
 


