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Preface
The Fargo-Moorhead Metropolitan Area Flood Risk Management Project (Project) was authorized by
Section 7002 of the Water Resources Reform and Development Act of 2014 (WRRDA). The purpose of
the Project is to reduce flood risk, flood damages and flood protection costs related to flooding in the
Fargo-Moorhead metropolitan area. The project is led by the St. Paul District, Army Corps of Engineers
(USACE), and the non-federal sponsors Fargo, North Dakota; Moorhead, Minnesota; and the Metro
Flood Diversion Authority (collectively Sponsors).
The Project is located in the Fargo-Moorhead Metropolitan Area. The Project consists of a diversion
channel system including, but not limited to: excavated channels; control structures; aqueducts; tie-back
embankments; an upstream staging area; levees; and environmental mitigation projects located inside
and outside the project area.
The Project originated as a recommendation from the Final Feasibility Report and Environmental Impact
Statement (FEIS), Fargo-Moorhead Metropolitan Area Flood Risk Management, July 2011. As outlined
within the FEIS, the Project would have various environmental effects and require various property
rights. These impacts, property needs, and mitigation needs were updated through the 2013
Supplemental Environmental Assessment and the 2018 Supplemental Environmental Assessment.
The Metro Flood Diversion Authority (Diversion Authority) has prepared this Property Rights Acquisition
and Mitigation Plan to document the property rights acquisition and mitigation policies that will be
followed for the Fargo-Moorhead (FM) Area Diversion Project (Project). This Property Rights Acquisition
and Mitigation Plan has been drafted in coordination with the US Army Corps of Engineers (USACE), and
in consultation with the North Dakota State Water Commission (NDSWC) and the Minnesota
Department of Natural Resources (MDNR), along with input from The Diversion Authority’s Land
Management Committee and the Agricultural Policy Subcommittee. Throughout this Property Rights
Acquisition and Mitigation Plan, the Project is commonly referred to as the ‘FM Area Diversion Project’,
but it should be noted that USACE, other agencies, and certain documents identify the Project as the
‘Fargo-Moorhead Metro Flood Risk Management Project’.
It should also be noted that the Project being referenced in this Property Rights Acquisition and
Mitigation Plan is a refined and updated version of the Project that the Diversion Authority submitted to
MDNR as part of a permit application. The refinements and updates include a mirco-sited alignment of
the southern embankment and updated hydraulic modeling. The Project is considered “Plan B”, and is
intended to be consistent with the recommendations of the Governors’ Task Force.
This Property Rights Acquisition and Mitigation Plan is intended to be a living document that will be
reviewed and amended periodically as additional information and operations prompt updates.
This Property Rights Acquisition and Mitigation Plan contains information about the acquisition of
property rights needed for the Project and property mitigation programs. This document is a
compilation of a series of plans for a variety of topics. Collectively, the individual topics contained within
this document serve as the comprehensive Property Rights Acquisition and Mitigation Plan for the
Project.
Preface
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Property Acquisition Philosophies
Mission
To acquire the property necessary for the Project, in compliance with Minnesota and North Dakota law
and Federal guidelines and in accordance with the philosophy of being friendly, fair, and flexible to those
whose property is required for the Project.

Overarching Property Acquisition Philosophies
•

•
•
•
•

•
•
•
•

Follow the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as
amended (URA) (PL 91-646) as the basis for establishing the minimum standards for property
acquisitions. The objectives of the URA are to:
o Provide uniform, fair, and equitable treatment of persons whose real property is
acquired or are displaced in connection with the Project.
o Ensure relocation assistance is provided to displaced persons to lessen the emotional
and financial impact of displacement.
o Ensure no individual or family is displaced unless decent, safe, and sanitary housing is
available within the displaced person’s financial means.
Work to be friendly, fair, and flexible with those whose property is being acquired and in the
facilitation of the acquisition and relocation process.
Use Eminent Domain as a last resort measure to acquire the necessary property.
Acquisition costs will stay within the Project’s annual budget.
Property acquisition program will comply with Minnesota and North Dakota law, the URA,
permit requirements, interagency agreements, and applicable project agreements and
Memorandums of Understanding as each applies to the acquisition process for the Diversion
Authority, the Cass County Joint Water Resource District (CCJWRD), and the Moorhead-Clay
County Joint Powers Authority (MCCJPA). (Note: the MCCJPA is expected to be formed in 2018.)
Program will acquire land impacted by the Project as opportunities arise with willing sellers.
Program, upon request from seller, will offer a ‘right of first refusal’ to purchase back the
property in the event the Project does not need the property.
Payment for relocation benefits are a reimbursement of costs incurred by the displaced
person(s).
Negotiations: Negotiations are a necessary component of property acquisitions. Negotiation
teams do their best to secure the property for the most equitable price possible and use
Eminent Domain as a last resort. Property owners have been able to counter offer their
appraised values and are encouraged to support these counter offers with factual data to
support their position, this could include:
o Updated comparable sales.
o Updated cost approach information.
o Updated financial information (for businesses).
o Issues in the appraisal (i.e., square footage difference, missed features, incorrect data).

Property Acquisition Philosophes
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•

Per the Project Partnership Agreement (PPA) executed on July 11, 2016, the federal government
can also acquire land on behalf of the non-Federal sponsor.

Property Acquisition Philosophes
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Typical MN Property Acquisition Process
The Diversion Authority and the MCCJPA are responsible for the acquisition of real property in Minnesota
for the Project. The parties will utilize the following steps for acquiring properties in Minnesota:
1. Design Team (USACE or HMG)
a. Advises Program Management Consultant (PMC) of Right of Way (ROW) needs when the work
limits are defined.
b. PMC establishes a budget for the acquisition needs by Phase or Work Package.
2. PMC-Land Management Team
a. Presents Land Acquisition Directive (with budget) to Diversion Authority’s Finance Committee for
approval.
b. Submits the executed Land Acquisition Directive to MCCJPA.
c. PMC assigns acquisition to a land acquisition firm (Land Agent).
d. Land Agent firm accepts assignment, prepares proposed fee for review by PMC.
e. PMC initiates task order amendment for Land Agent, obtains MCCJPA approval, executes
documents with Land Agent, and provides fully executed documents to parties.
3. Right of Entry
a. PMC identifies parcels which require Right of Entry (ROE) for boundary surveying.
b. Legal prepares ROE request for access to conduct boundary survey.
c. Land agents are assigned by PMC. The land agent assigned to each property initiates contact with
property owners, manages ROE request and receipt forms, conducts initial follow-up calls, and
notifies PMC when ROE is acquired.
4. Survey Parcel
a. PMC or HMG conducts boundary survey and supplies initial certificate of survey exhibits to Land
Agent (and appraiser).
5. Notice of Intent to Acquire (NOI)
a. Land Agent sends property owner certified letter of NOI.
b. Land Agent contacts property owner by phone to describe acquisition process, offers to meet.
6. Parcel Appraisal
a. Appraiser, using certificate of survey exhibit, conducts appraisal following federal/state
standards. The property owner is allowed to accompany the appraiser during property inspection.
b. Appraiser will be instructed to use the Minnesota definition of market value. This will include a
before and after valuation for the property impacted by the acquisition. The before and after
valuation method will capture damages to the property being taken and severance damages as
applicable.
c. Appraiser submits draft appraisal report for review (see Appraisal Review Plan for additional
details).
d. Upon appraisal review, Just Compensation value approved by MCCJPA (in accordance with
Minnesota Statutes Chapter 117).
7. Parcel Purchase Negotiation
a. Land Agent presents appraisal to property owner and makes initial offer of just compensation
based on appraisal amount.
b. Land agent informs property owner of the condemning authority’s obligation to reimburse for the
property owner’s appraisal in accordance with Chapter 117.
c. Land Agent identifies tenants, if any.

Typical MN Property Acquisition Process
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d. Land Agent has 60 days (goal) to negotiate fair market value for acquisition and the Relocation
Specialist aids owner in establishing relocation benefits, where applicable.
e. Legal team develops Purchase Agreement based on Land Agent recommendation.
f. Land Agent meets with property owner to present Purchase Agreement; execute Purchase
Agreement.
g. If outstanding terms, negotiate additional terms and seek MCCJPA approval regarding any
additional negotiations.
h. PMC or HMG prepares final acquisition exhibits (Certificate of Survey) and supplies to legal team
for inclusion in the closing documents.
i. Upon final approval of Purchase Agreement by property owner and MCCJPA, legal team prepares
deed and additional documents required for closing.
j. Exhaust all reasonable negotiation opportunities via personal meetings and phone contacts.
8. Parcel Close
a. The Title Company prepares partial mortgage releases, closing statements, 1099, and conducts
the closing with owner.
9. Eminent Domain for Acquisition
a. If negotiation opportunities are exhausted and a negotiated acquisition is unlikely within the given
timeline, Design Team, Land Agent, and PMC present negotiation details to MCCJPA.
b. If negotiated acquisition of the necessary property appears unlikely within the given timeline,
MCCJPA notifies the City of Moorhead about the necessary property and the acquisition efforts
to date.
c. If Moorhead concludes negotiated acquisition unlikely and judicial action will be necessary to
acquire the property, legal team, in coordination with Design Team, Land Agent, and PMC,
presents RESOLUTION OF NECESSITY and RESOLUTION OF OFFER TO PURCHASE for Moorhead’s
consideration and approval.
d. Upon approval of RESOLUTIONS by Moorhead, Land Agent presents RESOLUTIONS, along with final
written offer to property owner and notifies owner of one-week deadline for acceptance.
e. If no acceptance, legal team starts an eminent domain action to acquire the necessary property.
f. Notice of intent to take possession is served by certified mail.
g. A hearing seeking title and possession will be held no less than 90 days following the notice of
intent to take possession is served.
h. Before possession and title is transferred, the amount of the appraisal will be deposited with the
district court.
i. Legal team continues negotiations with property owner or property owner’s counsel throughout
judicial process. Legal team engages property owner’s counsel in discovery and pre-trial motions
and otherwise prepares for trial.
j. The Project will not be completed until the property rights necessary for the operation of the
Project have been acquired. Final certificate filed and recorded in accordance with Minn. Stat. §
117.205.
k. Following acquisition of the property through the judicial process, Diversion Authority, USACE,
etc., may proceed with construction on parcel.

Typical MN Property Acquisition Process
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Typical Property Acquisition Workflow Diagram Graphic presented below, as described above.
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Typical ND Property Acquisition Process
The Diversion Authority and CCJWRD are responsible for the acquisition of real property. The parties will
utilize the following steps for acquiring properties in North Dakota:
1. Design Team (USACE, HMG, or P3 Developer)
a. Advises Program Management Consultant (PMC) of Right of Way (ROW) needs when the work
limits are defined.
b. PMC establishes a budget for the acquisition needs by Phase or Work Package.
2. PMC-Land Management Team
a. Presents Land Acquisition Directive (with budget) to Diversion Authority’s Finance Committee for
approval.
b. Submits the executed Land Acquisition Directive to CCJWRD.
c. PMC assigns acquisition to a land acquisition firm (Land Agent).
d. Land Agent accepts assignment, prepares proposed fee for review by PMC.
e. PMC initiates task order amendment for Land Agent, obtains CCJWRD approval, executes
documents with Land Agent, and provides fully executed documents to parties.
3. Right of Entry
a. PMC identifies parcels which require Right of Entry (ROE) for boundary surveying.
b. Legal team prepares ROE request for access to conduct boundary survey.
c. Land agents are assigned by PMC. The land agent assigned to each property initiates contact with
property owners, manages ROE request and receipt forms, conducts initial follow-up calls, and
notifies PMC when ROE is acquired.
4. Survey Parcel
a. PMC or HMG conducts boundary survey and supplies initial certificate of survey exhibits to Land
Agent (and appraiser).
5. Notice of Intent to Acquire (NOI)
a. Land Agent sends property owner certified letter of NOI.
b. Land Agent contacts property owner by phone to describe acquisition process, offers to meet.
6. Parcel Appraisal
a. Appraiser, using certificate of survey exhibit, conducts appraisal following federal/state
standards. The property owner is allowed to accompany the appraiser during property inspection.
b. Appraiser will be instructed to use the North Dakota definition of market value. This will include
a before and after valuation for the property impacted by the acquisition. The before and after
valuation method will capture damages to the property being taken and severance damages as
applicable.
c. Appraiser submits draft appraisal report for review (see Appraisal Review Plan for additional
details).
d. Upon appraisal review, Just Compensation value approved by CCJWRD (in accordance with NDCC
§ 32-15-06.1).
7. Parcel Purchase Negotiation
a. Land Agent presents appraisal to property owner and makes initial offer of just compensation
based on appraisal amount.
b. Land Agent has 60 days (goal) to negotiate fair market value for acquisition and the Relocation
Specialist aids owner in establishing relocation benefits, where applicable.
c. Legal team develops Purchase Agreement based on Land Agent recommendation.
d. Land Agent meets with property owner to present Purchase Agreement; execute Purchase
Agreement.
Typical ND Property Acquisition Process

DRAFT v.4

Page 11 of 115

e. If outstanding terms, negotiate additional terms and seek CCJWRD approval regarding any
additional negotiations.
f. PMC or HMG prepares final acquisition exhibits (Certificate of Survey) and supplies to legal team
for inclusion in the closing documents.
g. Upon final approval of Purchase Agreement by property owner and CCJWRD, legal team prepares
deed and additional documents required for closing.
h. Exhaust all reasonable negotiation opportunities via personal meetings and phone contacts.
8. Parcel Close
a. The Title Company prepares partial mortgage releases, closing statement, 1099, and conducts the
closing with owner.
9. Eminent Domain for Acquisition
a. If negotiation opportunities are exhausted and a negotiated acquisition is unlikely within the given
timeline, Design Team, Land Agent, and PMC present negotiation details to CCJWRD.
b. If CCJWRD concludes negotiated acquisition unlikely and judicial action will be necessary to
acquire the property within the given timeline, legal team, in coordination with Design Team, Land
Agent, and PMC shall follow the process for water resource districts to exercise eminent domain.
Note that the quick-take process for water resource districts was revised during the North Dakota
65th Legislative Assembly, and became effective August 1, 2017.
c. In summary, the process requires informal negotiations for a minimum of 60-days, and then the
following steps:
i. If no agreement after 60 days (minimum) of informal negotiations, send the appraisal and
offer of just compensation to property owner by certified mail.
ii. If no agreement, no sooner than 15 days, send to property owners by certified mail, an
invitation to meet in person with CCJWRD representatives.
iii. Meet with property owner, if desired.
iv. If no agreement, no sooner than 30 days, send to property owner by certified mail, a
notice that CCJWRD intends to take possession of the right of way within 30 days if there
is not agreement regarding compensation.
v. If no agreement, CCJWRD requests approval from Cass County Commission for approval
to take possession of the right of way by utilizing quick take eminent domain.
vi. Cass County Commission agrees to consider request from CCWJRD, places the topic on its
agenda, and provides a 30-day notice to the property owner of the public meeting.
vii. CCJWRD board chair files affidavit to Cass County Commission verifying that no reference
or threat of quick take eminent domain was used during negotiations.
viii. Cass County Commission holds public meeting and votes to approve use of quick take
eminent domain by CCJWRD to take possession of right of way.
ix. CCJWRD board chair files affidavit stating the CCWJRD fulfilled the negotiating steps and
deposits the amount of the written offer with the clerk of district court.
x. Legal team continues negotiations with property owner or property owner’s counsel
throughout judicial process. Legal team engages property owner’s counsel in discovery
and pre-trial motions and otherwise prepares for trial.
xi. Following acquisition of the property through the judicial process, Diversion Authority,
USACE, etc., may proceed with construction on parcel.

Typical ND Property Acquisition Process
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Typical Property Acquisition Workflow Diagram Graphic presented below, as described above.
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Appraisal Review Plan
Introduction
The Project will require acquisition of various land rights. Acquisitions will be conducted following the
process defined in the Uniform Act (URA) (PL-91-646), the Code of Federal Regulations (49 CFR 24.104),
along with any relevant state laws or regulations. The appraisals will be prepared in conformance with
the Uniform Standards for Professional Appraisal Practice (“USPAP”) and the standards of North Dakota
or Minnesota (as appropriate).

Appraisal Review Process
Appraisal reviews are an important step in the land acquisitions process. As such, the Diversion
Authority has adopted a plan to conduct formal appraisal reviews for each tract appraisal. The reviews
shall be completed prior to beginning negotiations with the property owner. The following approach will
be used for appraisal reviews for the Project.
1. The Diversion Authority has developed an independent appraisal review team. The team has
identified qualified review appraisers and developed appraisal engagement and review tools,
including the attached appraisal review certification report and appraisal review checklist.
2. The independent appraisal review team members, procedures, and tools have been reviewed
and approved for adequacy by USACE as the Federal Agency overseeing the expenditure of
federal funds.
3. The appraisal review team, using the guidance found in 49 CFR 24.102, will determine if informal
value estimates or appraisals are required for the acquisition of each parcel.
4. To ensure consistency of methodology, quality assurance and confirmation, a Certified General
Appraiser shall conduct a formal review on tract appraisals. The review appraiser will submit a
signed cover letter certifying that each appraisal has been prepared in conformance with state
(North Dakota or Minnesota) standards, and with the Uniform Standards of Professional
Appraisal Practice (USPAP). The review submission will include a cover letter, the engagement
documents, the tract appraisal report, and the review report.
5. Per the suggestion of the USACE Real Estate Division, USACE staff intends to review the
appraisal file on 15 percent of the acquisitions. The review will include engagement documents
provided to the tract appraiser, the tract appraisal report, and the review report.
6. USACE will be available to provide technical advice to the appraisal review team for those
acquisitions that present unusually complex valuation issues.
7. The Diversion Authority shall attempt to use appraisers who have previously been vetted and
approved by USACE Real Estate Division. When using new appraisers, the Diversion Authority
appraisal review team shall determine if they are qualified to perform tract appraisals and for
which property types. As a courtesy, the review team shall send the qualifications and sample
appraisals of the new appraiser to USACE for awareness.
8. The Diversion Authority will track and document all appraisals and appraisal reviews (as well as
acquisition documents) using a GIS-based system (ESRI Workflow Manager).

Appraisal Review Plan
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Attachments
•
•

Appraisal Review Certification Report (sample, 3 pages)
Appraisal Review Checklist (3 pages)

Appraisal Review Plan
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APPRAISAL REVIEW ANALYSIS and CERTIFICATION
PROPERTY OWNER:

_________________________________

PROPERTY OIN#:

_________________________________

Project:

FM Area Diversion Project

County:
Parcel:
PID #:
Client:

[CCJWRD or MCCJPA]

Intended User:

[CCJWRD or MCCJPA]

Use/Purpose of Review:

To determine adequacy of appraisal for acquisition

Fee Owner:
Property Rights Appraised:
Property Address
Appraisal Format Used:
Zoning:
Highest and Best Use:
Impacted Improvements:
Tract Size:
Appraisal By:
Date of Valuation:
Date of Report:
Review Appraiser:
VALUE CONCLUSION:
Fee Acquisition:
TOTAL TAKINGS & DAMAGES:

Appraisal Review Plan
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REVIEW APPRAISER’S CONCLUSIONS:
The report is compliant with USPAP and [North Dakota or Minnesota] Statutes, and the value
conclusion is recommended for use as the basis for acquisition of the property.

Review Comments:

Scope of Work
The scope of this assignment includes USPAP and USFLA compliance, a review of the comparable sales
data, reviewing of the appraisal for completeness, accuracy and appraisal methodology, and to develop
an opinion with regard to the appropriateness of the appraisal report.

Reviewer Assumptions and Limiting Conditions:
•

The Appraisal Review is based on information and data contained in the appraisal report which
is the subject of the review. Data and information from other sources may be considered. If so,
they are identified and noted as such.

•

It is assumed that such data and information are factual and correct.

•

The reviewer reserves the right to consider any new or additional data or information which
may subsequently become available.

•

Unless otherwise stated, all assumptions and limiting conditions contained in the appraisal
report, which are the subject of this appraisal review, are also conditions of this review.

Appraisal Review Plan
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REVIEW APPRAISER’S CERTIFICATION:
I CERTIFY THAT TO THE BEST OF MY KNOWLEDGE AND BELIEF:
The facts and data reported by the review appraiser and used in the review process are true and correct.
The analyses, opinions, and conclusions in this review report are limited only by the assumptions and
limiting conditions stated in this review report, and are my personal, unbiased professional analyses,
opinions, and conclusions.
I have no present or prospective interest in the property that is the subject of this report and I have no
personal interest or bias with respect to the parties involved.
I have performed no other services, as an appraiser or in any other capacity, regarding the property that
is the subject of the work under review within the three- year period immediately preceding acceptance
of this assignment.
My compensation is not contingent upon an action or event resulting from the analyses, opinions, or
conclusions in, or the use of, this review report.
The appraisal review was made and the review report prepared in conformity with the Appraisal
Foundation’s Uniform Standards of Professional Appraisal Practice and the [INSERT STATE CODE
REFERENCE].
I have completed the requirements of the continuing education program in the State of [INSERT STATE]
in which I am licensed.
I do not authorize the out-of-context quoting from, or the partial reprinting of this review report.
Further, neither all nor any part of this review shall be disseminated to the general public by use of
media for public consumption or public communication without prior written consent of the review
appraiser signing this report.
The appraisal report contains data that was obtained by appraiser from the county and other sources. I
assume that this information is accurate and have not verified this information.

Date:
Review Appraiser Signature
[ND of MN] License No:

Appraisal Review Plan

DRAFT v.4

Page 18 of 115

APPRAISAL REVIEW CHECKLIST
Reviewed By:
Appraiser:
Owner and Address:
OIN#:
GENERAL INFORMATION

N/A

Yes

No

1

Has the type of appraisal development been prominently stated? Note that
the use of the Departure Provision is not acceptable for Eminent Domain
Purposes.

___

___

___

2

Has the purpose and reasoning for any Jurisdictional Exception been
recognized in the development of the appraisal? Have the parts of USPAP that
are voided by the Jurisdictional Exception been cited and has the legal
authority justifying the action been disclosed?

___

___

___

3

Has the appraisal problem been identified and correctly interpreted?

___

___

___

4

Have the correct reporting format and reporting option been used and
prominently stated?

___

___

___

5

Has the purpose of the appraisal been considered and identified?

___

___

___

6

Have the intended use and intended users of the appraisal been considered
and identified?

___

___

___

7

Has the real property interest to be appraised been considered and identified?

___

___

___

8

Have the effective date of the appraisal and of the date of the report been
considered and identified?

___

___

___

9

Have the proper definition of market value and its source been disclosed?

___

___

___

10 Has the link between the estimate of market value and specific exposure time
been disregarded?

___

___

___

11 Has the scope of the appraisal been considered and adequately addressed?

___

___

___

12 Have all the extraordinary assumptions and limiting conditions been disclosed
and considered?

___

___

___

Appraisal Review Plan
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APPRAISAL REVIEW CHECKLIST
13 Have all assumptions and limiting conditions that affect the analyses and
conclusions been disclosed and considered?

___

___

___

14 Has an adequate history been provided for the subject; i.e., 10 years for the
Uniform Standards, 5 years for North Dakota State standards or 3 years to
meet USPAP requirements?

___

___

___

15 Has the owner or representative of the owner been afforded the right to
accompany the appraiser on an inspection of the property?

___

___

___

___

___

___

17 Has the highest and best use been properly and adequately analyzed?

___

___

___

18 Have existing land use regulations and probably modifications been properly
and adequately analyzed? Identified and analyzed?

___

___

___

19 Has an adequate description of the part taken, including property rights
acquired or encumbered been properly and adequately analyzed?

___

___

___

20 Has the impact of the acquisition / encumbrance on the remaining property
been properly supported and explained?

___

___

___

21 Has the remaining larger parcel been properly and adequately described?

___

___

___

22 Has the highest and best use of the larger remaining parcel, as vacant and as
improved, been properly and adequately analyzed?

___

___

___

23 Has all the information necessary to support the analysis, opinions and
conclusions for all applicable valuation approaches, both before and after the
acquisition, been properly developed and reported?

___

___

___

24 Has the exclusion of any of the usual valuation approaches been adequately
explained and supported?

___

___

___

BEFORE THE ACQUISITION
6

Has the larger parcel been properly and adequately described?

ACQUISITION

AFTER THE ACQUISITION

VALUATION

Appraisal Review Plan
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APPRAISAL REVIEW CHECKLIST
25 Have the strengths and weaknesses of all the applicable valuation approaches
been reconciled into an indication of value?

___

___

___

26 Have any nominal damages to the remaining parcels been estimated either by
the cost to cure method or through reasoning which fully explains those
damages, and have any off-setting special benefits been fully explained and
included?

___

___

___

27 Has an adequately explained and supported conclusion of the take including
damages resulting from the acquisition / encumbrance been provided?

___

___

___

28 Does the reconciliation include consideration of any recent sale, offering, listing
or option to purchase the subject property, as reported in the ten-year history?

___

___

___

29 Does the appraisal include a parcel summary or breakdown of the value of the
parcel taken and or any improvements taken and any damages or special
benefits to the remainder?

___

___

___

30 Has an acceptable level of competence been demonstrated in the
development, analysis and reporting of the appraisal?

___

___

___

31 Has an apparent ethical integrity been demonstrated in the development,
analysis and reporting?

___

___

___

32 Has the ability to correctly employ recognized methods and techniques in the
development of the appraisal been demonstrated in compliance with USPAP
and the Uniform Act been included?

___

___

___

33 Has the ability to communicate the appraisal, in a manner that is sufficiently
comprehensive and not misleading, been demonstrated?

___

___

___

34 Has the proper certification in compliance with USPAP been included?

___

___

___

REPORTING REQUIREMENTS AND ACCEPTABILITY
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Offer Presentation and Negotiations Process
Introduction
The Project will require acquisition of various land rights to approximately 1,300 parcels. Acquisitions
will be conducted in accordance with the ‘Typical ND/MN Property Acquisition Process’, and following a
federal process that is defined in the Uniform Act (URA) (PL-91-646) and in the Code of Federal
Regulations (49 CFR 24). The process will also be in compliance with Uniform Standards for Professional
Appraisal Practice (“USPAP”) and the Uniform Appraisal Standards for Federal Land Acquisitions (“The
Yellow Book”).

Offer Presentation & Negotiation Process
As noted in the Typical Property Acquisition Process, an initial offer will be presented to the property
owner based on the appraised value, which will commence negotiations between the property owner
and a Land Agent. It is essential that the Diversion Authority establish limits for the Land Agents to work
within when negotiating with property owners. The Land Agents shall serve as the primary point of
contact with property owners, and Diversion Authority representatives should make efforts to
encourage property owners to work through the process and through the Land Agents. The limits are
essential to enabling timely, efficient, and successful completion of the property acquisitions for the
Project. As such, the following process will be used for presenting offers and negotiating with property
owners.
1. Initial Contact
a. Initial Contact to the property owner will come from the acquiring entity (CCJWRD or
MCCJPA). Initial Contact will introduce the Land Agent and direct all communication and
negotiation to be conducted through the Land Agent.
2. Presentation of Appraisal
a. Upon review and approval of the Appraisal, the Land Agent shall present the Appraisal
to the Property Owner for review.
b. Property Owner will have an opportunity to review the appraisal and point out any
errors, omissions, or additional data for the lands team to consider in estimating value.
Property Owner shall review and provide input within 14 days.
c. Upon review of Property Owner input, the Appraiser should make any adjustments to
the appraisal, if necessary, and re-submit the appraisal for approval by the acquiring
entity.
3. Presentation of Offer
a. Land Agent shall present the acquisition offer based on the appraisal.
b. Land Agent shall keep open lines of communication with Property Owner and shall
commence negotiations.

Offer Presentation and Negotiations Process

DRAFT v.4

Page 22 of 115

4. Negotiations
a. Land Agents have a goal of completing negotiations for acquisitions within 60 days. For
acquisitions that involve relocation, the Land Agents have a goal of completing
negotiations within 90 days.
b. The PMC Land Management Team and Land Agents are directed to secure the most
equitable deal for the buyer, which shall be no less than the approved amount of just
compensation established by the appraisal.
c. The PMC Land Management Team and Land Agents shall consider the following items
when considering acquisitions and counteroffers:
i. Appraisal discrepancy
ii. Litigation avoidance
iii. Cost avoidance
iv. Precedence
v. Timeframe/schedule
vi. Good faith negotiations
d. The PMC Land Management Team and Land Agents shall be authorized to reject
counteroffers that are excessive, without basis, or otherwise outside the parameters
presented above.
e. Land Agents shall present their “most equitable” acquisition/counteroffers to the PMC
Land Management Team for consideration. The PMC Land Management Team shall
consider the acquisition/counteroffer and assist Land Agent in making a
recommendation to CCJWRD or MCCJPA.
f. In the event that acquisitions/counteroffers are extremely unique, the PMC Land
Management Team shall coordinate a discussion on the acquisition with the acquiring
entity chair, the Diversion Authority Executive Director, and designated leadership from
the Diversion Authority.
g. Acquisition offers and counteroffers shall be presented to the acquiring entity board
one time.
h. If negotiations fail to reach resolution within the timeframes noted above, acquiring
entity board shall consider eminent domain action.
i. Land Agents shall respond to all counteroffers presented Property Owners within
14 days.

Offer Presentation and Negotiations Process
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Property Rights Map

Property Rights Map
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Property Acquisition Schedule1
Location
(State)

Work Limits
Defined
by Designer

Diversion Channel Phase 1 6

ND

June 2016

June 2016

July 2016

March 2020

Diversion Channel Phase 2 7

ND

June 2017

June 2017

July 2017

Diversion Channel Phase 3

ND

June 2017

December 2018

January 2019

Major Project Feature 2

Start
Notification
Property
to Property
Final Design
Final Permit
Acquisition 3
Owners
Complete
Application
Features Constructed by Diversion Authority using Public-Private-Partnership (P3)

Complete Property
Acquisition 4

Permit Issuance
(Goal) 5

Number of Parcels
Impacted

April 2020

October 2019

July 2020

88

March 2020

April 2020

March 2020

July 2020

77

November 2020

November 2020

October 2020

March 2021

53

July 2016 (actual)

3

Features Constructed by USACE
Diversion Inlet Control Structure

ND

Wild Rice Control Structure

ND

July 2017

December 2018

January 2019

Dec 2018

Dec 2018

September 2019

December 2019

5

I-29 Bridge / Road Raise 8

ND

July 2019

July 2019

July 2019

April 2020

April 2020

March 2020

July 2020

11

Red River Control Structure

TBD

Nov 2019

Nov 2019

Nov 2019

April 2021

April 2021

July 2020

July 2021

24

ND Embankment Reach A

ND

July 2019

July 2019

July 2019

April 2020

April 2020

March 2020

July 2020

44

ND Embankment Reach B 9

ND

July 2022

July 2022

July 2022

April 2023

April 2023

March 2023

July 2023

6

MN Embankment Reach C

MN

July 2021

July 2021

July 2021

April 2022

April 2022

March 2022

July 2022

33

ND Embankment Reach D

ND

July 2020

July 2020

July 2020

April 2021

April 2021

March 2021

July 2021

17

ND Upstream Mitigation Area 10

ND

March 2019

April 2019

April 2019

-

-

March 2025

May 2023

730

MN Upstream Mitigation Area10

MN

March 2019

April 2019

April 2019

-

-

March 2025

May 2023

146

Based on proposed P3 and USACE schedules from June 2018.
See associated map for location of main project features.
3
The work limits defining property acquisition needs are generally expected at the 65 percent design level.
4
Assume nine months duration to complete the property acquisition process.
5
Assume permit can be issued within three months (minimum) after final permit application.
6
Diversion Channel Phase 1 includes Maple River & Sheyenne River Aqueduct Structures.
7
Diversion Channel Phase 2 includes the parcels impacted by the Cass County Road 16 / 17 re-alignment project.
8
Some of the parcels impacted by the I-29 Road Raise are also impacted by the Wild Rice Control Structure.
9
ND Embankment Reach B includes parcels impacted by the CR 81 Road Raise.
10
The property rights in the Upstream Mitigation Area will be acquired prior to the Project being operational.
1
2
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Early Property Acquisition Program
Introduction
The Project will require acquisition of various land rights to approximately 1,300 parcels. The Diversion
Authority aims to acquire these properties following a timeline based on design and construction
schedules. That being said, and with an executed Project Partnership Agreement with the Federal
Government, the Diversion Authority will entertain requests for early acquisition from property owners.
The intention of this program is to allow property owners to be acquired early, if they desire.

Early Acquisition Process
The following process will be used for early acquisition of impacted properties requiring acquisition or
mitigation due to the Project.
•
•

•

•
•
•
•

The Diversion Authority will approve an annual budget with a line item for ‘early acquisitions’.
The Diversion Authority will notify all impacted property owners and make them aware of an
opportunity for early acquisition. The notification will be issued after the Conditional Letter Of
Map Revision (CLOMR) is issued by FEMA.
If impacted property owners are interested in an early acquisition, they will be instructed to
contact the acquiring entity (CCJWRD or MCCJPA), or the Program Management Consultant
(PMC).
The PMC will confirm that the interested property is impacted by the Project and assess the
budget availability.
If the property is impacted, and if there is budget available, the PMC will recommend
proceeding with acquisition of the property.
The acquisition will then commence following the ‘Typical Property Acquisition Process’.
These early acquisitions may be considered voluntary because the acquiring entity may not be
able to demonstrate necessity if negotiations are unsuccessful.

Early Property Acquisition Program
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Organic Farmland Acquisition Plan
Introduction
For typical farmland in the upstream mitigation area, the Project will need to obtain a flowage easement
on the property, but for organic farmland, there is a chance that flooding could result in loss of organic
certification, which requires three to five years to establish. As such, the Diversion Authority has
developed a mitigation solution that allows for early mitigation of future impacts that may be caused by
the Project.

Organic Farmland Acquisition Plan
The Diversion Authority will offer early acquisition of organic farmlands in the upstream mitigation area
so that the organic farmers have the opportunity to establish organic certification on new lands outside
of the upstream mitigation area well in advance of Project operations. Upon acquisition of existing
organic farmland, the Diversion Authority will enter into a rental agreement with the current organic
farm operator to rent the existing organic farmland during the timeframe in which the organic
certification is being established on new lands, which is typically three to five years.
According to analysis completed by MDNR as part of the Minnesota Environmental Impact Statement, it
is understood that there are four organic farming operations within the vicinity of the upstream
mitigation area of the Project. According to the MDNR EIS, the farmer-reported total organic acreage is
approximately 3,625 acres. Based on the configuration of the new Project and new alignment of the
Southern Embankment, it is estimated that approximately 300 acres of organic farmland are located
within the upstream mitigation area. Find attached a map showing the project configuration and the
organic farmland sites.
If desired by the organic farmland property owner, the Diversion Authority will initiate the process to
acquire the organic farmland by ordering an appraisal of the property. The appraisal would be prepared
following state and federal rules for valuing property rights, and the appraisal would establish the
minimum value for acquiring the property in fee title. Representatives from the Diversion Authority will
present the appraisal and initial purchase offer to the property owner for consideration and to begin
negotiations. The purchase agreement will be structured to allow a 1031/1033 type tax exchange
transaction.
The Diversion Authority will attach a flowage easement to the property upon acquisition.
The Diversion Authority will engage its farmland management firm to develop a farmland rental
agreement with the organic producer.
Ultimately, after allowing sufficient time for the organic producer to establish new organic certified
farmland, the Diversion Authority will conduct a public sale of the property.

Organic Farmland Acquisition Plan
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If the organic farmland owner declines to participate in this program, the typical mitigation approach
will be used for the organic farmlands.

Organic Farmland Acquisition Plan

DRAFT v.4

Page 28 of 115

Organic Farmland Acquisition Plan

DRAFT v.4

Page 29 of 115

Disposal of Excess Property
Introduction
From time to time, there may be a variety of reasons for the Project to acquire more property than the
minimum amount of property needed to construct the Project. For example, the property owner may
request that the Project acquire a full parcel rather than just a portion of the parcel. Under the
philosophy of being flexible and working with property owners, the Project should consider acquiring
these properties, but the Project also needs a method to dispose of excess property. The disposal
method must be fair, straightforward, and easy to exercise.

Disposal Process
In the event that the Project acquires more property than is necessary to construct and own the Project,
it will follow the following process for disposal of the excess property.
•
•

•
•
•
•

Identify the potential excess property and confirm that the property will not be required for
construction, operation, or ownership of the Project.
Once confirmed that the property is truly excess and unnecessary, the owner of the property
(Diversion Authority, CCJWRD, or MCCJPA) shall notify its farmland management firm to
commence a public sale of the property.
The farmland management firm will arrange a public sale of excess properties.
Public sales will be conducted regularly, perhaps as frequent as every six months, depending on
needs.
Public sales will be well advertised so that any interested party has sufficient opportunity to
purchase the excess property.
Any proceeds from sale of excess property will be deposited in the Diversion Authority accounts.

Disposal of Excess Property
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Mitigation of Properties in the Upstream Mitigation Area
Introduction
The FM Area Diversion Project includes a diversion channel, levees through town, and temporary
retention of flood waters immediately upstream of the metro area. The temporary retention of flood
waters has the potential to impact properties, and the Diversion Authority will be responsible for
mitigating those potential impacts. Properties within the upstream mitigation area will require various
forms of mitigation, including acquisition and removal of structures, elevating, dry flood proofing of
structures, and acquisition of flowage easements. The plan for mitigating impacts in the upstream
mitigation area has been developed based on requirements established jointly by USACE and FEMA, as
well as the North Dakota State Water Commission (NDSWC) and the Minnesota Department of Natural
Resources (MDNR).
The upstream mitigation area is defined using two areas: (1) Revision Reach Area and (2) Property Rights
Area. The boundaries for these areas are generally defined as follows:
•

•

Revision Reach Area: The Revision Reach Area is defined as part of the Conditional Letter of
Map Revision (CLOMR) that will be developed following the USACE / FEMA Coordination Plan
described below. In general, the Revision Reach Area is where the 100-year floodplain will be
revised as a result of the Project. The Revision Reach is developed in coordination with FEMA.
Currently, the Revision Reach is defined using existing property boundaries. When obtaining the
actual flowage easements, the actual easement would be defined by describing by survey the
actual inundation on the parcel.
Property Rights Area: The Property Rights Area is defined by using the maximum elevation of
the spillway, which is expected to be no higher than 923.5 feet (NAV88). Currently, the
boundary of the Property Rights Area is extended beyond the 923.5-foot contour to the existing
parcel boundaries. In addition, the Property Rights Area boundary matches the Revision Reach
Area boundary in locations where the Revision Reach extends beyond the 923.5-foot contour.
The Property Rights Area will be finalized based on the final design of the Project, and the final
boundary could be defined by describing by survey the actual contour on the parcel.

In addition, the USACE is required to perform a takings analysis on any properties with impacts resulting
from the 100-year flood event, even if those impacts extend beyond the boundaries defined above. If
the USACE takings analysis determines that mitigation is required, the Diversion Authority will be
responsible for performing the mitigation in accordance with this Property Rights Acquisition and
Mitigation Plan.

Mitigation of Properties in the Upstream Mitigation Area
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USACE / FEMA Coordination Plan
USACE and FEMA originally developed a Coordination Plan in April 2015, and recently updated the
Coordination Plan in June 2018 (attached) that outlines floodplain management requirements for the
Project, including Conditional Letter of Map Revision (CLOMR) requirements for floodplain map revisions
and Project mitigation.
The Coordination Plan defines the revision reach for the CLOMR as follows:
“The extent of the revision is defined by an effective tie-in at the upstream and downstream
limits for each flooding source. An effective tie-in is obtained when the revised base flood
elevations from the post-project conditions model are within 0.5 feet of the pre-project
conditions model at both the upstream and downstream limits.”
The Coordination Plan defines Staging Area (i.e., Upstream Mitigation Area) Regulatory Mapping as
follows:
“The aerial extent of flood inundation required by the Project for operation in the Staging Area
will be mapped as floodway in order to ensure that the required storage volume is available for
the project during the one-percent annual chance flood event. Any additional flood inundation
area beyond the extents of what is required by the project during the one-percent annual
chance flood event will be mapped as floodplain in order to portray the elevated flood risk
outside of the required staging area.”
The Coordination Plan defines Mitigation of Project Impacts as follows:
“The extent of mitigation of impacts caused by the Project is also defined by the revision
reach.”…. “The impacts caused by the Project on all insurable structures within the revision
reach will be mitigated through agreed methods consistent with those specified by the National
Flood Insurance Program (NFIP). For residential structures, these include elevation, relocation,
buy-outs, and ring levees. For non-residential structures these include dry flood proofing,
elevation, relocation, buy-outs, and ring levees.”
Additionally, as part of the permitting process for the southern embankment, the NDSWC and MDNR
have indicated the following requirements:
•

•

NDSWC – Permit to Construct or Modify: “Evidence establishing a property right for all lands
affected as a result of the final design elevation of the Limited Service Spillway”. It is expected
that the Limited Service Spillway will be constructed at elevation no greater than 923.5 feet
(NAVD88). As such, for the purposes of this Mitigation Plan, a maximum elevation of 923.5 feet
is used to define the area where the NDSWC will require the Diversion Authority to obtain
property rights in North Dakota.
MDNR – Public Waters Work and Dam Safety: “Minnesota will require property rights up to the
water surface elevation at the maximum capacity of the dam...” NOTE: Based on hydraulic
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modeling and preliminary design for the new Project, the water surface elevation at the
maximum capacity of the dam is expected to be 923.5 feet (NAVD88).

Structure Mitigation in the Upstream Mitigation Area
Potential impacts to structures in the upstream mitigation area will be mitigated following the criteria
outlined below.
•
•

•

•

•

NOTE: The references to “CLOMR approved hydraulic model” are for a future CLOMR that will
be developed in coordination with FEMA.
The CLOMR approved hydraulic model will be used to determine the flood water depth at the
structure under a one-percent annual chance (100-year) flood event with project and under
existing conditions. For the purposes of structure mitigation, potential impacts are based on the
total depth of flood water (existing plus additional) during a 100-year flood event.
The CLOMR approved hydraulic model will be used to determine the Operating Pool (Floodway,
USACE Zone 1) in the upstream mitigation area. Note that USACE has defined the floodway as
“Zone 1”, which essentially functions as a floodway from a floodplain management perspective.
NOTE: Aerial photography of the upstream mitigation area will be taken before, during, and
after flood events, and high-water marks will be surveyed to check and improve the hydraulic
model for its use in the mitigation programs.
The potentially impacted structures have been classified into five mitigation categories.
1. Category 1: If the structure is located within the floodway, it will be acquired via the
typical acquisition process (see the Typical ND/MN Property Acquisition Process sections
of the Mitigation Plan), and then removed from the floodway.
2. Category 2: If the flood water depth at the structure is greater than or equal to twofeet, the structure will be acquired via the typical acquisition process, and then removed
from the mitigation area.
3. Category 3: If the flood water depth at the structure is between 0.5 foot and two-feet,
and if the structure is outside the floodway and within the Revision Reach, the Diversion
Authority will consider, with the property owner, non-structural measures for the
structure as well as offer to acquire the structure via the typical acquisition process
following an appraisal. Non-structural measures for residential structures may include
elevation, ring levees, relocation, or acquisition. Non-structural measures nonresidential structures may include dry flood proofing, wet flood proofing, elevation, ring
levees, relocation, and acquisition. Wells and septic systems serving residences that will
remain will be modified to prevent impacts from flooding. Each of these structures will
be considered on a case-by-case basis, in coordination with the property owner.
4. Category 4: If the flood water depth at the structure is less than 0.5-feet, and if the
structure is outside the floodway and within the Revision Reach, the Diversion Authority
will field verify the structure elevation via a topographical survey to confirm the
impacts. The field verification will result in the production of a FEMA Elevation
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Certificate. If the field verification confirms that the structure is impacted (for the
purposes of structure mitigation, an impact is defined as any total depth greater than
0.01-feet during a 100-year flood event), the Diversion Authority, with the property
owner, will consider non-structural measures for the structure as well as offer to acquire
the structure via the typical acquisition process following an appraisal. Non-structural
measures for residential structures may include elevation, ring levees, relocation, or
acquisition. Non-structural measures for non-residential structures may include dry
flood proofing, wet flood proofing, elevation, ring levees, relocation, and acquisition.
Wells and septic systems serving residences that will remain will be modified to prevent
impacts from flooding. Each of these structures will be considered on a case-by-case
basis, in coordination with the property owner.
5. Category 5: As noted above, USACE is required to perform a takings analysis on any
properties with impacts resulting from the 100-year flood event, even if those impacts
extend beyond the boundaries defined above. If the USACE takings analysis determines
that mitigation is required, the Diversion Authority will be responsible for performing
the mitigation in accordance with this Property Rights Acquisition and Mitigation Plan.

Land Mitigation in the Upstream Mitigation Area
Impacts to land in the upstream mitigation area will be mitigated following the criteria outlined below.
•
•

•

The CLOMR approved hydraulic model will be used to define the ‘existing’ and ‘with-project’
flood water depths and durations within the upstream mitigation area.
The CLOMR approved hydraulic model will be used to determine the Operating Pool (Floodway,
USACE Zone 1) in the upstream mitigation area. Note that USACE has defined the floodway as
“Zone 1”, which essentially functions as a floodway from a floodplain management perspective.
The Diversion Authority (or its member entities) will obtain flowage easements on the following
properties:
o Properties within the Operating Pool (Floodway, USACE Zone 1). This is a Federal
requirement, and the flowage easement in this area will restrict all development. The
Operating Pool (Floodway, USACE Zone 1) is the area required for Project operation to
mitigate downstream impacts. This area will be mapped as Floodway.
o Properties within the Revision Reach Area, but outside of the Floodway (or outside
USACE Zone 1). Note that USACE Zone 2 is within the Revision Reach Area. As noted
above, the Revision Reach is defined through coordination with FEMA. Flowage
easements in this area will require that structures be constructed at least 1-foot higher
than the elevation of the maximum pool elevation controlled by the Limited Service
Spillway, which is expected to be no greater than 923.5 feet (NAV88), or above the 500year flood water surface elevation, whichever is higher.
o Properties outside the Revision Reach, but within the Property Rights Area, which
includes properties with an elevation less than the elevation of the maximum pool
elevation controlled by the Limited Service Spillway, which is expected to be no greater
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•

than 923.5 feet (NAV88). Flowage easements in this area will require that structures be
constructed at least 1-foot higher than the elevation of the maximum pool elevation
controlled by the Limited Service Spillway, which is expected to be no greater than
923.5 feet (NAV88), or above the 500-year flood water surface elevation, whichever is
higher.
o The southern end of the flowage easement boundary along existing river channels will
be limited to where the 923.5-foot elevation meets the existing 100-year flood
elevation. This boundary will be used so the Diversion Authority is not obligated to
obtain property rights within the existing river channels.
The Dispute Resolution Board, defined elsewhere in the Mitigation Plan, provides a fair and
independent process and mechanism for property owners who believe they were impacted by
the Project to submit a claim of damages. The Dispute Resolution Board will be relied upon for
property owners outside of the mitigation boundaries described in this section of the Mitigation
Plan.

Attachments
•

•
•

Upstream Mitigation Area – Structures
o Potentially Impacted Structures Map
o Structure Mitigation Summary Table 1
o Structure Mitigation Summary Table 2
o Structure Mitigation Tables (CLOMR Listed Properties) (5 pages)
Upstream Mitigation Area Map (Flowage Easement Area Map)
Existing and With-Project One-Percent Annual Chance (100-year) Floodplain Maps (2 pages)
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USACE / FEMA Coordination Plan
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Flowage Easement Plan
Why is a Flowage Easement needed?
•

•
•

•

The FM Area Diversion Project (Project) includes temporary retention of floodwaters upstream of
the Project. The upstream retention is a necessary component of the Project, and it will periodically
and temporarily store flood waters.
The Diversion Authority must obtain flowage easements to provide the legal right to inundate
properties impacted by the upstream mitigation area.
There are various federal and state agencies that dictate the areas upon which flowage easements
will be necessary. For example, the North Dakota State Water Commission has indicated that the
Diversion Authority will need to obtain land rights (presumably a flowage easement) for all lands
that are below the top of spillway elevation of the southern embankment structures. This area is
approximately 38,000 acres.
A floodway and a floodplain will be defined within the upstream mitigation area in accordance with
FEMA standards. The exact size of the floodway outline is undetermined at this time, but it is
estimated that the floodway will cover approximately 25,000 acres that are required for operation
of the Project. No development will be allowed within the floodway. Development in the floodplain
may be allowed in accordance with local floodplain development ordinances, rules, regulations, and
the terms and conditions of the flowage easement.

What is a Flowage Easement?
•
•
•

•

The easement provides the legal right to temporarily inundate property as part of the operation of
the Project.
USACE policy defines the compensation for a flowage easement as a one-time payment made at the
time that the easement is acquired.
The flowage easement will compensate for all impacts caused by the Project, such as potential loss
of development rights, agricultural production impacts, and periodic and temporary flooding
impacts (debris).
Flowage easements will allow for farming to continue on properties, however development will be
limited.

How will the value of the Flowage Easement be determined?
•
•

•

Factors that will be considered include the depth, duration, and frequency of additional flooding;
and the highest and best use of the property.
It is expected that an appraiser will conduct a “before and after” valuation in which the market value
of the property before the flowage easement is determined, and the market value after the flowage
easement conditions is determined. The market value of the flowage easement will be a determined
using the difference of before and after valuations.
The appraiser of the property may consider future impacts including delayed planting, yield loss,
debris, and limitations to future land use, resulting from operation of the Project.
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•
•
•

Values of flowage easements will vary depending on the location and type of the property,
magnitude of impacts, and future risks to the property.
The flowage easement payment is expected to be a one-time payment to the property owner. The
payment will be made when the easement is acquired.
The valuations will be compliant with USPAP and applicable state and federal guidelines

What are the terms and conditions of the Flowage Easement?
•
•

•
•

•
•
•
•

The easement will describe the “Easement Property” upon which the easement applies.
The easement will provide the right to occasionally overflow, flood and submerge the Easement
Property in connection with the operation, maintenance, repair, replacement and rehabilitation of
the Project.
The easement will restrict or prohibit development potential within the Easement Property in
compliance with FEMA and local floodplain development rules.
The easement will provide access rights related to the Project for conducting observations, surveys,
reviews, and data collection for environmental assessments; conducting topographic field and
parcel surveys, soil analysis, soil borings, and other investigations; conducting water level, erosion,
water quality, habitat, environmental, and other relevant monitoring; performing any other testing,
surveys, and analysis; and necessary and reasonable rights of ingress and egress to and from an
“Access Area” of the Easement Property. The easement will authorize payment for crop damages
caused by the exercise of the above described access rights.
The easement will require removal of all structures in the floodway, and insurable structures not
meeting floodplain management rules.
The easement will define acceptable use of the property by Grantor (property owner) and Grantee
(Diversion Authority).
The easement will allow property owners to mortgage the property as long as the mortgage is
subordinate to the flowage easement.
The easement will also contain other legal terms including governing law, severability, etc.

When will the Flowage Easements be obtained?
•
•
•

Flowage easements need to be acquired prior to operation of the Project. The current schedule and
estimate indicates that flowage easements will need to be acquired by 2025.
It is anticipated that several years will be required to acquire all of the flowage easements necessary
for the Project.
The Diversion Authority may start early in approaching property owners in the upstream mitigation
area with flowage easement needs.

Who will obtain the Flowage Easements?
•
•

The Diversion Authority has assigned the property acquisition role in North Dakota to the CCJWRD.
The Diversion Authority will assign the property acquisition role in Minnesota to the MCCJPA entity
that is expected to be formed in 2018.
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Sample Flowage Easement
FLOWAGE EASEMENT
THIS EASEMENT is made this ____ day of ___________, 201X, by [Insert Name(s)], [Insert
Marital Status], whose post office address is [Insert Address] (“Grantor”); and the
[
Insert Acquiring Entity Name , a [
pick one: Minnesota / North Dakota
] political
subdivision, whose post office address is [
Insert Address
], and its successors and assigns
(“Grantee”).
RECITALS
A.
The Grantee is a member of the METRO FLOOD DIVERSION BOARD OF AUTHORITY, a joint powers
entity consisting of Clay County, Minnesota; City of Moorhead, Minnesota; Cass County, North Dakota;
City of Fargo, North Dakota; and the Cass County Joint Water Resource District (the “Diversion Authority”).
B.
The Fargo-Moorhead Metro Flood Risk Management Project is a flood risk management
project, sponsored by the United States Army Corps of Engineers (the “Corps”) and the Diversion
Authority, which includes a diversion channel and appurtenant staging and storage areas to reduce flood
damages and risks in the region; the parties refer to the project as the FARGO-MOORHEAD METROPOLITAN
AREA FLOOD RISK MANAGEMENT PROJECT, which is a federally authorized project pursuant to Section 7002(2)
of the Water Resources Reform and Development Act of 2014 (the “Project”).
C.
Grantor owns certain real property in the vicinity of the Project, more specifically
described below, in an area that may be subject to temporary and periodic flooding as a result of the
Project.
D.
Grantor has agreed to convey to Grantee a permanent easement, as more specifically
described below, to permit Grantee to periodically flood portions of Grantor’s property as well as granting
certain access, survey, and exploration rights to Grantee.
E.
Grantor agrees to grant and convey to Grantee an easement over the property described
below, subject to the terms and conditions contained in this Easement.
In consideration of $XXX.XX, the mutual covenants contained in this Agreement, and
other good and valuable consideration, the receipt and sufficiency of which the parties acknowledge, the
parties agree as follows:
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AGREEMENT
1.
The Easement Property. Grantor grants and conveys to Grantee a permanent easement
in, on, over, through, and across the following real property in [ Insert County and State
]:
[Insert Description]
The above described tract contains ____________ acres, more or less.
(Collectively, the “Easement Property.”)
A.
Under this Easement, Grantor grants to Grantee, its officers, employees, agents,
representatives, contractors, and subcontractors the following perpetual right, power, privilege
and easement to occasionally overflow, flood, and submerge the Easement Property in
connection with the operation, maintenance, repair, replacement, and rehabilitation of the
Project as authorized by Section 7002(2) of the Water Resources Reform and Development Act of
2014, approved June 10, 2014, together with all right, title and interest in and to the structures
and improvements now situated on the Easement Property, excepting fencing, and excepting any
existing structures outside the Federal Emergency Management Agency (FEMA) floodway (based
on the conditional letter of map revision (CLOMR)) that are in compliance, or Grantor may
improve to be in compliance with floodplain development ordinances enforced by the local
government agency and in compliance with FEMA floodplain development rules, and also
excepting any newly constructed structures outside the established FEMA floodway on the
Easement Property in accordance with floodplain development ordinances enforced by the local
government agency and in accordance with FEMA floodplain development rules and also at least
1-foot higher than the elevation of the maximum pool elevation controlled by the portion of the
Project commonly referred to as the Limited Service Spillway or higher than the 500-year flood
water surface elevation, whichever is higher; and that no excavation shall be conducted and no
fill placed on land within the established FEMA floodway without such approval as to the location
and method of excavation and/or placement of fill and verification that the fill will not impact
Project operation. The above estate is taken subject to existing easements for public roads and
highways, public utilities, railroads and pipelines; reserving, however, to the property owners,
their heirs and assigns, all such rights and privileges as may be used and enjoyed without
interfering with the use of the Project for the purposes authorized by Congress or abridging the
rights and easement hereby acquired; provided further that any use of the land shall be subject
to Federal and State laws with respect to pollution.
B.
Additionally under this Easement, Grantor grants to Grantee, its officers,
employees, agents, representatives, contractors, and subcontractors, and the United States, the
following access rights related to the Project regarding the Easement Property: ingress and egress
in, on, over, across, and through the Access Area of the Easement Property as defined in the
attached Exhibit X; removing structures, obstructions, and any other obstacles from the Access
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Area of the Easement Property; conducting observations, surveys, reviews, and data collection
for environmental assessments; conducting topographic field and parcel surveys, soil analysis, soil
borings, and other investigations; conducting water level, erosion, water quality, habitat,
environmental, and other relevant monitoring; performing any other testing, surveys, and
analysis; and necessary and reasonable rights of ingress and egress to and from the Access Area
of the Easement Property subject to the provisions regard crop damages below. Grantee shall
notify Grantor prior to exercising the access provisions associated with this Agreement.
2.
Easement Runs With the Easement Property. This Easement, and all covenants, terms,
conditions, provisions, and undertakings created under this Easement, are perpetual and will run with the
Easement Property, and will be binding upon Grantor’s heirs, successors, and assigns.
3.
Removal of Unapproved Structures. Grantor must remove all unapproved structures on
the Easement Property on or before [Insert Date]. Any unapproved structures remaining on the Easement
Property after [Insert Date], will automatically become Grantee’s property, without the need for any bill
of sale or any other written instrument or agreement; Grantee may then remove any unapproved
structures from the Easement Property, at its sole discretion and at its sole cost.
4.
Grantor Covenants. Grantor warrants that Grantor is the fee simple owner of the
Easement Property; that Grantor has the right to execute this Easement and to make the promises,
covenants, and representations contained in this Easement; that this Easement does not violate any
mortgage or other interest held by any third party regarding the Easement Property, or any portion of the
Easement Property; that there are no outstanding unpaid bills incurred for labor, materials, or services
regarding the Easement Property, or any portion of the Easement Property; and that there are no
recorded or unrecorded liens, security interests, or any outstanding, pending, or threatened suits,
judgments, executions, bankruptcies, or other proceedings pending or of record that would in any manner
impact title to the Easement Property, or any portion of the Easement Property. Grantor will release, hold
harmless, defend, and indemnify Grantee and its officers, agents, representatives, employees, and
contractors from and against any and all claims, damages, injuries, or costs arising out of or in any way
related to any title defects regarding the Easement Property.
5.
Taxes. Grantor is solely responsible for all taxes and special assessments or assessments
for special improvements due, levied, or assessed regarding the Easement Property for all past, present,
and future years. Grantee will not be responsible for payment of any real estate taxes or special
assessments regarding the Easement Property.
6.

Use of the Easement Property.

A. Grantor’s Use. Subject to the provisions of Sections 1 and 3, Grantor has the right and
privilege to use the Easement Property at any time, in any manner, and for production of crops, pasture,
and other farm-related activities and hunting, including the right to post the Easement Property at
Grantor’s sole discretion to restrict public hunting rights. Grantor will promptly cease any activities and
remove any structures or obstructions that interfere with Grantee’s use of the Easement Property,
Grantee’s rights and privileges under this Easement, or with the Project, when directed by Grantee.
Sample Flowage Easement
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Grantor understands and recognizes any use of the Easement Property is at Grantor’s sole risk, and that
Grantee is not responsible for any damages to crops or for interference with any other of Grantor’s uses
of the Easement Property as a result of any inundation or any of Grantee’s other rights and privileges
regarding the Easement Property.
B. Grantee’s Entry. If Grantee enters upon the Easement Property for purposes of conducting
any of the surveys or testing permitted under this Agreement, following the conclusion of any surveys or
testing, Grantee will return the Easement Property as nearly as practicable to its previous condition, taking
into consideration the nature of the work being performed; for example, Grantee will remove any dirt
piles or equipment from the Easement Property that might unreasonably interfere with Grantor’s
permitted uses of the Easement Property. Grantee’s ingress and egress rights to the Easement Property
will be by the least intrusive means reasonable. Additionally, Grantee will reimburse Grantor for
reasonable crop damages resulting from the Grantee’s physical entrance upon the Easement Property for
purposes of conducting such surveys or testing. Such reasonable crop damages shall be calculated based
on the area disturbed, actual production history, Grantor’s yields the year of the damages, and current
crop prices at the time of the crop damages.
7.
Encumbrances. Subject to the provisions below regarding the leasing or mortgaging of
the Easement Property, Grantor will not encumber the Easement Property or any portion of the Easement
Property or enroll the Easement Property or any portion of the Easement Property in any farm or other
federal program that would be contrary to, or would in any way disrupt or interfere with, Grantee’s use
of the Easement Property, Grantee’s rights and privileges under this Easement, or with the Project without
first obtaining Grantee’s consent. However, Grantor may rent or lease the Easement Property, at
Grantor’s sole discretion without first obtaining Grantee’s consent. If Grantor rents or leases the
Easement Property, any lessee’s rights and uses are subject to this Easement, including the use restrictions
described above; Grantor will be fully responsible to Grantee for Grantor’s obligations under this
Easement, including for any violations by any lessee. Additionally, Grantor may mortgage the Easement
Property, at Grantor’s sole discretion without first obtaining Grantee’s consent so long as any mortgage
is subordinate to this Easement.
8.
Waiver of Warranties. The parties specifically agree neither Grantee nor any of its agents
or representatives have made any representations or warranties in any way regarding the Project;
Grantor’s ability to use the Easement Property following construction of Project; the potential frequency
of inundation of the Easement Property; Grantor’s ability to enroll the Easement Property in any federal
program; or Grantor’s ability to obtain any farm insurance regarding the Easement Property.
9.
Maintenance. Grantee’s easement rights include the right, at its discretion and if
necessary for purposes of proper operation and maintenance of the Project, to remove trees, underbrush,
obstructions, and any other vegetation, structures, or obstacles from the Easement Property. However,
Grantor is solely responsible, at Grantor’s sole expense and discretion, for maintaining the Easement
Property, including grass cutting and weed control, and debris removal following any inundation. Neither
Grantor nor Grantee will store, cause, or permit any spillage, leakage, or discharge of fertilizers,
herbicides, fungicides, and pesticides on the Easement Property (in excess of normal applications for
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farming purposes). Further, in no event will either party cause or permit any spillage, leakage, or discharge
of any hazardous substance onto the Easement Property including, but not limited to, spillage of
petroleum products or vehicle fuels, gasoline, kerosene, or other products used for the purpose of
generating power, lubrication, illumination, heating, or cleaning. If either party causes or permits any
spillage, leakage, or discharge of any such hazardous substance onto the Easement Property, that party
shall be solely responsible for any damages arising out of such spillage, leakage, or discharge of any such
hazardous substance onto the Easement Property to the extent required by law.
10.
Forbearance or Waiver. The failure or delay of Grantee to insist on the timely
performance of any of the terms of this Easement, or the waiver of any particular breach of any of the
terms of this Easement, at any time, will not be construed as a continuing waiver of those terms or any
subsequent breach, and all terms will continue and remain in full force and effect as if no forbearance or
waiver had occurred.
11.
Governing Law. This Agreement will be construed and enforced in accordance with
[Insert STATE] law. The parties agree any litigation arising out of this Agreement will be venued in State
District Court in [Insert County, State], and the parties waive any objection to venue or personal
jurisdiction.
12.
Severability. If any court of competent jurisdiction finds any provision or part of this
Easement is invalid, illegal, or unenforceable, that portion will be deemed severed from this Easement,
and all remaining terms and provisions of this Easement will remain binding and enforceable.
13.
Entire Agreement. This Easement constitutes the entire agreement between the parties
regarding the matters described in this Easement, and this Easement supersedes all other previous oral
or written agreements between the parties.
14.
Modifications. Any modifications or amendments of this Easement must be in writing
and signed by Grantor and Grantee and must be recorded with the [INSERT} County Recorder’s office.
15.
Representation. The parties, having been represented by counsel or having waived the
right to counsel, have carefully read and understand the contents of this Easement, and agree they have
not been influenced by any representations or statements made by any other parties.
16.
Headings. Headings in this Easement are for convenience only and will not be used to
interpret or construe its provisions.

(Signatures appear on the following pages.)
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IN WITNESS WHEREOF, Grantor executed this Easement on the date written above.
GRANTOR:
____________________________________
[Insert Name of Grantor]
___________________________________
[Insert Name of Grantor]
STATE OF [ INSERT

]

COUNTY OF [ INSERT

]

)
) ss.
)

On this ____ day of ______________, 201X, before me, a Notary Public, in and for said County and
State, personally appeared [Insert Name of Grantor], [Insert Marital Status], known to me to be the
persons described in and who executed the within and foregoing instrument, and acknowledged to me
that they executed the same.
___________________________________
Notary Public, State of [ Insert ]
My Commission Expires:
(SEAL)
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GRANTEE:
[Acquiring Entity Name

]

By:
________________________________
[ Name, Title ]
ATTEST:
___________________________
[ Name ]
[ Title ]
STATE OF [ INSERT

]

COUNTY OF [ INSERT

]

)
) ss.
)

On this ____ day of _________, 201X, before me, a Notary Public, in and for said County and State,
personally appeared [ NAME ] and [ NAME ], known to me to be the Chairman and Secretary-Treasurer,
respectively, of the [ Insert Acquiring Entity Name ] and who executed the within and foregoing
instrument, and acknowledged to me that they executed the same on behalf of the [ Insert Acquiring
Entity Name ]

_________________________________
Notary Public, [ County, State]
My Commission Expires:
(SEAL)
The legal description contained in this document was prepared by:
[Insert Info of Surveyor]
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Dispute Resolution Board
Introduction
In addition to acquiring the necessary property rights from property owners, the Diversion Authority will
provide an informal, administrative forum for property owners to file claims for damages. The Diversion
Authority will establish the Dispute Resolution Board for such purposes. It should be noted that the
Dispute Resolution Board is modeled after a similar process created by the North Dakota State Water
Commission (NDSWC) for the Devils Lake outlet project.

Intent
The Diversion Authority will create an Dispute Resolution Board as an administrative board to hear
claims by property owners and parties claiming that their real property was damaged by floods alleged
to have been caused by the Project. The Diversion Authority intends that all claims for damages will be
heard by the Dispute Resolution Board prior to a party filing suit in a district court.

Jurisdiction
The Dispute Resolution Board is not intended to address claims relating to alleged negligence of the
Diversion Authority, its contractors, agents, officers, employees or designees. Rather, it is intended to
address claims based upon alleged flooding caused by the Project.

Purpose
The purpose of the Dispute Resolution Board is to provide a mechanism, other than resorting to filing an
action with the North Dakota and/or Minnesota courts, for consideration of physical water damage
resulting from operation of the Project. The Dispute Resolution Board will review each claim, utilize all
available data, and make a determination if actual, physical damage was caused by the Project’s
operation.

Creation
The Diversion Authority will create the Dispute Resolution Board comprised of three (3) independent
review officers. The resolution creating the Dispute Resolution Board shall address further details
regarding membership qualifications, rules of practice and procedure, along with decision making
requirements. A copy of the resolution will be provided to the NDSWC and MDNR, and included in a
future version of this Mitigation Plan.

Composition
The Diversion Authority will adopt a list of qualifications to serve as independent review officers of the
Dispute Resolution Board and will periodically approve a list of individuals to serve as independent
review officers. The Diversion Authority intends that it will also solicit input from the county
commissioners of counties in both North Dakota and Minnesota, which may be affected by the Project,
prior to formally creating the Dispute Resolution Board, to select an independent review officer from
each of the counties.
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The Diversion Authority recognizes that some of the counties may choose not to participate and/or
recommend independent review officers. Nonetheless, the Diversion Authority will make efforts to
solicit input from and obtain a list of potential independent hearing officers from each of the counties
affected by the Project.
It should be noted that the independent review officers of the Dispute Resolution Board will not be
employees of the Diversion Authority, or its member entities.

Procedure
•

•
•

•

•

•

Actions before the Dispute Resolution Board will commence upon the filing of a claim by a
property owner with the Secretary of the Diversion Authority. A sample claim form is attached.
Claims may not be filed until after the effective date of the resolution creating the Dispute
Resolution Board.
Once a claim is filed, the Secretary will select three (3) independent review officers in
accordance with the resolution creating the Dispute Resolution Board.
Following the assignment of independent review officers to preside over a claim, the Secretary
will set a review date for the claim, not less than thirty (30) calendar days following the filing of
the claim, and mail notice to the claimant of the date set for the review and the identity of the
independent review officers.
A claimant will have the right to request not less than ten (10) calendar days before the date of
the review that an assigned independent review officer be removed from consideration of the
claim. The request will be directed to the assigned independent review officer who will decide
whether he or she cannot fairly or objectively review the claim. If an assigned independent
review officer believes he or she cannot fairly or objectively review a claim, then he or she will
recuse himself or herself and notify the Secretary. The Secretary will then assign another
independent review officer to the claim. The Authority may also remove an assigned
independent review officer from a claim by finding that the assigned independent review officer
cannot fairly or objectively review the claim. If such a finding is made, then the Secretary will
assign another independent review officer.
At the review, the claimant will have the opportunity to present testimony, exhibits, and
question any witnesses. Strict rules of evidence will not apply. The Secretary must tape record
the review and keep copies of all exhibits.
The independent review officers must receive and give weight to evidence, including hearsay
evidence, which possesses probative value commonly accepted by reasonable and prudent
people in the conduct of their affairs. The vote of independent review officers must be by a
majority.

Compensation for Damages
The Diversion Authority will compensate for damages through an operations and maintenance (O&M)
funding program that will also be used for other O&M expenses. The O&M funding program will utilize
either sales tax revenues or a maintenance district.
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Release of All Claims
Prior to the payment of a compensation award as determined by the independent review officers, the
Dispute Resolution Board will require that the property owner execute a release of all claims relating to
the actual, physical damage.

Judicial Review
A claimant’s use of the Dispute Resolution Board process will not preclude a claimant from filing an
action seeking compensation for damages. A claimant may appeal the decision of the Dispute Resolution
Board pursuant to appropriate state laws. If a claimant files an action, the Diversion Authority may,
within its discretion, utilize the record of the Dispute Resolution Board how it sees fit.
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Sample Claim Form
ALTERNATIVE DISPUTE RESOLUTION BOARD
CLAIM AFFIDAVIT
Case No. _________________________

Full Name of Person(s) Filing Claim (PLAINTIFFS)

Address

City

Telephone Number

State

Zip

Email Address

Full Name of Person(s) From Whom You Are Seeking Damages (DEFENDANT)

METRO FLOOD DIVERSION AUTHORITY
Address

City

State

Zip

P.O. BOX 2806

FARGO

ND

58108-2806

PLAINTIFF/PLAINTIFFS claim the following damages from DEFENDANT: (Give a SHORT
statement of the claim and reasons for the claim.)
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
(Attach additional sheet if necessary.)
Sample Claim Form
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TOTAL AMOUNT OF DAMAGES CLAIMED:

$___________________________________

LOCATION WHERE DAMAGES OCCURRED (Please circle one of the following):

Cass County, ND

Clay County, MN

Traill County, ND

Norman County, MN

Grand Forks County, ND

Polk County, MN

Wilkin County, MN

Richland County, ND

Other

_________________________________________
Plaintiff(s) Signature(s)
_________________________________________
Plaintiff(s) Signature(s)

STATE OF ____________________ )
) ss.
COUNTY OF __________________ )

On this ______ day of _______________, 20___, before me, a Notary Public, in and for
said County and State, personally appeared __________________________________________
____________________________________, known to me to be the person(s) described in and
who executed the within and foregoing instrument, and acknowledged to me that ______ executed
the same.

(SEAL)

Sample Claim Form

____________________________________
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Cemetery Mitigation Plan
Introduction
There are five cemeteries upstream of the Diversion Project that may potentially be impacted by varying
levels (ranging from 0.3 feet to 6.3 feet) of additional water due to operation of the Project in a 100-year
(one-percent annual chance) flood.
Additionally, there are 21 cemeteries that currently would flood within the protected area that will now
have improved flood protection due to construction of the Project.
During an information gathering stage, 54 cemeteries were visited to gain information and identify
impacts that flooding has had on these sites, and what efforts have been utilized in the past to prevent
and/or mitigate any such impacts. Following this effort, USACE released a “Cemetery Study” in 2014
that identifies the potential impacts of each site and several potential mitigation options.
Following the release of this initial USACE Cemetery Study, individual site visits and meetings with
representatives from 11 of the upstream cemeteries were conducted. Cultural surveys were performed
on eight of these 11 sites, three of which qualified for the National Register of Historic Places.
It should be noted that previous Project configuration potentially impacted 11 upstream cemeteries, but
the current Project configuration potentially impacts five upstream cemeteries. Maps of the potentially
impacted cemeteries are provided on the following pages.

Local Cemetery Mitigation Plan
The Diversion Authority has formed a Local Cemetery Mitigation Team with representatives from
entities in North Dakota and Minnesota. The Local Cemetery Mitigation Team will be re-established
when the Project is confirmed, and the Diversion Authority will invite representatives from the impacted
cemeteries to meet with the team. With completion of the Federal Cemetery Mitigation Plan, and an
understanding of the minimum federal requirements, the team will be responsible for building upon
USACE’s efforts and the creation of a local Cemetery Mitigation Plan.

Minimum Federal Mitigation Plan and Requirements
In 2015, a Federal Cemetery Mitigation Plan was released by USACE. This plan identifies specific
mitigation options for each of the potentially impacted cemetery locations; including, protective berms,
access changes, debris fencing, anchoring headstones, and/or raising the site. The previously completed
cemetery studies can be found on the Project website in the Studies, Technical and Organizational
Documents (www.fmdiversion.com/studies-technical-documents/) page. This analysis will be amended
with data from the current Project configuration.
The Federal requirements are that flowage easements be obtained on the impacted cemeteries within
the USACE Zones 1 and 2 (Staging Area), as is required for operation of the Project. There are no federal
mitigation requirements for the other potentially-impacted cemeteries located outside the Staging Area.
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Note that the Diversion Authority has committed to obtaining flowage easements on properties within
the Property Rights Area, which is beyond the federal requirement.
The plan found:
•
•
•

None of the Project induced flooding would be more frequent than once every 20 years, on
average.
Past flooding has caused minimal damage to cemeteries in the area, and the Project induced
flooding is also anticipated to only cause minor damage.
For less-frequent events (50-yr, 100-yr), impacts are of limited duration, infrequent, and are
anticipated to cause minimal physical damage.

Clean-Up Assistance
In addition to obtaining a flowage easement on cemeteries within the Property Rights Area, the
Diversion Authority will adopt a post-operation repair and debris clean-up program and ensure the
cemeteries within the Property Rights Area are eligible to take part in the repair and clean-up assistance
program. The program will accommodate collection of debris that may accumulate on the cemetery
sites, and also provide for reimbursement of repair costs that may be necessary to correct physical
damage to the cemetery caused by operation of the Project. Please see the public lands repair and
debris clean-up plans detail elsewhere in the Property Rights Acquisition and Mitigation Plan.

National Register of Historic Places
For the cemeteries that are eligible to be listed on the National Register of Historic Places (NRHP)
(Clara Cemetery), and any additional cemetery that may be identified on the NRHP, USACE and the
Diversion Authority will work with each respective State Historic Preservation Office (SHPO) to assure
compliance with Section 106 and 36 C.F.R. 800 prior to operation of the Project.

Cemetery Mitigation Alternatives
In addition to the federally-required flowage easements, the Federal Cemetery Mitigation Plan that was
completed in 2015 included a table of mitigation alternatives for each of the impacted sites. The
mitigation alternatives includes estimated costs for a variety of options, including: berms, offsite access,
debris fencing, anchoring of headstones, and raising the elevation of the land itself.
In addition to the estimated costs, it should be noted that the federal study identified a number of
technical aspects and the potential for adverse effects on historic integrity that may make one or more
of the mitigation alternatives infeasible to be utilized on some sites. It is also recognized that some of
the alternative mitigation measures could adversely impact properties adjacent to the cemeteries.
In conjunction with the Local Cemetery Mitigation Team, the Diversion Authority will work to meet with
each cemetery representative to discuss the technically feasible options for each specific location. The
Diversion Authority understands that there will not be a one-size-fits-all approach to cemetery
mitigation as each site location provides a unique situation that varies across the area. In addition, the
information and feasible options for each site may also vary, and the Diversion Authority will respect
each when formulating what works best for each cemetery. Consideration for larger-than the 100-year
Cemetery Mitigation Plan
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flood event will be made when developing final mitigation decisions. Those considerations should
include adequate design, technical feasibility, and cost.

Attachments
•
•
•

Potentially Impacted Cemetery Summary Table
Potentially Impacted Cemetery Overview Map
Potentially Impacted Cemetery Maps (5 pages)
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Plan B - Cemetery Impacts from Phase 9.0 June 2018 USACE Supplemental EA Models
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Clara

915.0

913.2

0.0

919.8

4.8

4.8

914.5

0.0

921.2

6.2

6.2

Comstock

922.0

920.9

0.0

920.9

0.0

0.0

921.0

0.0

920.9

0.0

0.0

Eagle Valley

924.0

921.5

0.0

922.8

0.0

0.0

924.2

0.2

925.2

1.2

1.0

Hemnes

922.0

916.2

0.0

920.5

0.0

0.0

918.3

0.0

921.9

0.0

0.0

Hoff

908.0

913.4

5.4

911.6

3.6

-1.8

913.8

5.8
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3.9

-1.9

Lower Wild Rice
and Red River

908.0

912.0

4.0

910.9

2.9

-1.1

913.0

5.0

910.9

2.9

-2.1

North Pleasant

921.0

919.9

0.0

920.3

0.0

0.0

920.2

0.0

921.3

0.3

0.3

Roen Family

917.0

914.8

0.0

920.1

3.1

3.1

916.4

0.0

921.5

4.5

4.5

South Pleasant

923.0

924.0

1.0

924.0

1.0

0.0

924.4

1.4

924.4

1.4

0.0

South Pleasant
Church

927.0

926.6

0.0

926.6

0.0

0.0

927.3

0.3

927.3

0.3

0.0

Wolverton

923.0

922.9

0.0

923.8

0.8

0.8

925.6

2.6

926.2

3.2

0.6
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Mitigation of Historic Properties
The Diversion Authority, USACE, and State Historical Preservation Offices from North Dakota and
Minnesota have entered into a Programmatic Agreement to address preservation and mitigation of
historical properties. The Programmatic Agreement and Amendment No. 1 are attached.

Attachments
•
•

Programmatic Agreement (11 pages)
Amendment No. 1 (3 pages)
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Post-Operation Debris Clean-Up Plan: Private Lands
Introduction
Operation of the Project will result in the staging and retention of flood waters upstream of the FargoMoorhead metro area. The upstream retention of floodwaters has the potential to impact a different
amount of acres for each flood event depending on the magnitude of the flood and a variety of other
factors. The Diversion Authority will obtain flowage easements on the properties that are within a
defined mitigation area. The flowage easement will compensate property owners for the impacts
associated with the Project, including the potential impact of debris caused by flooding, but it places the
responsibility for post-operation clean-up on the property owner. In recognition that operation of the
upstream mitigation area may cause debris (logs, straw, trash, etc.) to accumulate within and along the
edges of the upstream mitigation area, the Diversion Authority has developed the following postoperation debris clean-up plan.

Post-Operation Debris Clean-Up Plan
If the Project operates, the Diversion Authority will enact the following post-operation debris clean-up
plan. The plan is specific to clean-up of debris in the upstream mitigation area from operation of the
Project.
•
•
•
•

•
•
•
•
•
•
•

The plan will pattern the “clean-up week” approach used throughout the metro area.
The Diversion Authority will declare the Project operated.
The Diversion Authority will define the boundary of the upstream mitigation cleanup area based
on the actual flood event.
The Diversion Authority will notify affected property owners in the area eligible via posting of a
map on the Project website (FM Area Diversion Project Website (www.fmdiversion.com)) for
clean-up assistance and provide direction on clean-up procedures.
The Diversion Authority will solicit quotes from contractors for clean-up of flood debris in the
upstream mitigation area.
Upon receipt of quotes, the Diversion Authority will retain one or more contractors to conduct
the flood debris clean-up operations in the upstream mitigation area.
Property owners will be responsible for moving debris to established field entrances or access
points that the contractors can access without impacting farm operations.
Contractors will only enter upon established field entrances or access points to pick up the
debris.
After each occurrence, property owners could voluntarily sign a “right of entry” to allow the
contractors to enter and access other portions of their private property.
Eligible debris for pick-up will be limited to debris caused by the flood event.
The contractors will be responsible for ultimate disposal of the debris.
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Post-Operation Repair and Clean-Up Plan: Public Lands
Introduction
Operation of the Project will result in the staging and retention of flood waters upstream of the FargoMoorhead metro area. The upstream retention of flood waters will impact a different amount of acres
for each flood event depending on the magnitude of the flood and a variety of other factors. There are
a variety of “public lands” in the upstream mitigation area such as township and county roads, drainage
ditches, cemeteries, and parks. In recognition that operation of the upstream retention area may cause
some damage to these public lands as well as the accumulation of debris (logs, straw, trash, etc.), the
Diversion Authority has developed the following post-operation public lands repair and clean-up plan.

Post-Operation Public Lands Repair and Clean-Up Plan
If the Project operates, the Diversion Authority will enact the following post-operation public lands
repair and clean-up plan. The plan is specific to repair and clean-up of public lands in the upstream
mitigation area from operation of the Project. Public lands include township and county roads, drainage
ditches, cemeteries, and parks. This plan will allow local government entities (townships, water boards,
etc.) to contract for the repair and clean-up work on the public lands, and then submit for
reimbursement to the Diversion Authority. This plan allows the local government entities the ability to
contract for the work as they prefer.
•
•
•
•

•
•

•
•
•

The plan will pattern the approach that FEMA uses for post-disaster damage assessment and
reimbursements.
The Diversion Authority will declare the Project operated.
The Diversion Authority will define the boundary of the upstream mitigation cleanup area based
on the actual flood event.
The Diversion Authority will notify public entities of eligible areas and request that the public
entity identify any damage that may have been caused by the Project operation, including debris
removal.
The Diversion Authority will send a representative to meet with the public entities to verify
damage on a site by site basis.
The public entities shall solicit quotes (in conformance with procurement, legal, and regulatory
requirements) for the repairs or clean-up work at each site, and submit the quotes for each site
to the Diversion Authority for review.
The Diversion Authority shall review the quotes for reasonableness, and either approve, request
additional details, or deny the quote.
The Diversion Authority will confirm the work was completed in accordance with the quote, and
then reimburse the public entity.
The Diversion Authority will also consider reimbursement of emergency repairs that may be
needed in advance of following this process.
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Summer Operation Supplemental Crop Loss Program
Introduction
The Project requires the temporary and occasional retention of flood waters immediately upstream of
the southern embankment of the Project. The Diversion Authority will provide mitigation for properties
in the upstream mitigation area, and the mitigation has generally been considered to be the acquisition
of a permanent flowage easement and associated payment to the property owners, which is required by
USACE. Generally, the permanent easement would restrict construction of structures/buildings, but it
would allow the land to continue to be used for agriculture production including growing crops,
livestock, and hay production.
The flowage easement is intended to provide compensation for impacts associated with the Project and
is expected to be a one-time payment at the time the easement is purchased. Under this plan, the onetime payment for the flowage easement would compensate the land-owner for the potential impacts
associated with delayed planting, prevented planting, debris, loss of development rights, etc.
The Diversion Authority recognizes the potential impact to the agricultural community on both the
North Dakota and Minnesota side of the Red River, and has studied and considered supplemental
mitigation solutions, which are greater than what has historically been provided to property owners. In
recognition of: (a) the importance of the farm economy to the region; (b) that summer operation would
damage growing crops; (c) and that summer operation of the Project is extremely unlikely, the Diversion
Authority will adopt a Summer Operation Supplemental Crop Loss Program to provide additional
assurance to producers in the upstream mitigation area. The Program would provide producers
coverage for the risk associated with Project induced flooding on growing crops during the unlikely
summer operation of the Project. The Diversion Authority understands and acknowledges that this
program is important to the agricultural community because under these events, it is believed that
producers may not be able to utilize the federal crop insurance program(s) for crop damages directly
caused by operation of the Project. This program will be available for producers in the upstream
mitigation area, which is defined as the area below the elevation of the spillway, which is expected to be
923.5 feet (NAV88). This is the same area where the Diversion Authority will obtain flowage easements.

Proposed Summer Operation Supplemental Crop Loss Program
The Diversion Authority, with the assistance of its insurance advisory, AON, has studied the cost of
purchasing a private insurance product, and found that the premiums for the summer flood events may
be cost prohibitive. As such, the Diversion Authority will create a self-funded insurance reserve fund for
the Summer Operation Supplemental Crop Loss Program. The Program will compensate producers in
the upstream mitigation area for crop losses directly caused by operation of the Project during the
normal crop growing season.
Given the complexity associated with reviewing and administering crop loss claims, the Diversion
Authority will seek the assistance from a neutral and independent third party to administer damage
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claims associated with summer operation of the Project and to determine whether payments should be
made from the Program. The Diversion Authority intends to coordinate with existing state agencies to
determine if the state(s) could assist as the neutral and independent third party in administering any
damage claims. The Diversion Authority will be developing additional information regarding the
Program within the next 12 to 24 months. The Diversion Authority would be responsible to make timely
payment claims based on the adjustment decisions of the third party agent.
Though there has never been a summer flood event in recorded history that would have triggered the
operation of the Project, it is possible that an event could happen. If such a major rain event occurs
during the normal growing season, and if the rain is significant enough to cause the Project to operate,
flooding will occur on farmlands due to the rain event. It is envisioned that a producer could then
submit a damage claim and then the claims adjuster would evaluate the claim to determine liability, if
any for the damages. If the claims administrator and adjuster find the Project is liable, then the
Diversion Authority would make the payment to the producer from its self-funded reserve fund.
To be eligible for the program, a producer must participate in a federal crop insurance program, have
growing crops within the upstream mitigation area, and have notified the Diversion Authority of his/her
intent to participate in the Summer Operation Supplemental Crop Loss Program. It is the Diversion
Authority’s understanding that agricultural producers obtain various rates of coverage through federal
crop insurance program. Some are insured for 65 percent, others insure for upwards of 80 percent
based upon the year and type of crop grown. The Diversion Authority’s Program would provide 90
percent coverage for all crop damages directly caused by summer operation of the Project, regardless of
year or crop grown.

Additional Background:
•
•

•
•

•

•

The FM Diversion Project includes an upstream mitigation area for staging of flood waters as a
necessary feature of the Project.
USACE has defined a portion of the upstream mitigation area as an “operating pool”. This area
is necessary to offset the potential downstream impacts that would exist without upstream
mitigation, and the operating pool is based on areas with potential impacts greater than 1-foot
(generally).
The upstream mitigation area extends beyond the “operating pool” for a total area of
approximately 38,000 acres.
The NDSWC and MDNR have suggested using the top elevation of the Limited Service Spillway,
or the maximum pool elevation, which are both expected to be 923.5-feet, to define the area of
mitigation.
Mitigation is generally considered acquisition of a flowage easement and associated payment
to the property owner, as USACE has mandated that the Diversion Authority obtain a flowage
easement for areas within the Staging Area.
The flowage easement will cover impacts associated with the Project, and is expected to be a
one-time payment at the time the easement is secured. Under this plan, the flowage easement
would cover impacts associated with delayed planting, loss of development rights, etc.
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•

•

•

•

The Diversion Authority has considered additional mitigation solutions such as Summer
Operation Supplemental Crop Loss Program. One of the primary considerations of additional
farm mitigation is to help ensure producers are covered for the risk of Project induced summer
flooding on growing crops. Under these events, producers may not be able to tap into federal
crop insurance.
Based on insured values and crop types in 2014, along with the size of the upstream mitigation
area, the total estimated maximum loss for all crops in the operating pool is approx. $2025M. (Note that the value of agricultural commodities has decline significantly from 2014
levels. In some cases, the price of commodities have declined by up to forty percent (40%).)
The Diversion Authority will self-fund the program. The Diversion Authority has the financial
strength to sustain a self-funded insurance reserve fund in order to assume the risk of this type
of event, given that the probability of events that would cause summer operation are extremely
low, and given the O&M Funding Program that will be established.
If this Program is utilized, the Diversion Authority would utilize an O&M Funding Program to
fund/finance the costs associated the Summer Operation Supplemental Crop Loss Program
payments.
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Financial Assurance Plan for O&M and On-Going Mitigation
Introduction
The Project will require the Diversion Authority to providing funding for long term operation and
maintenance (O&M) costs. In addition to defining the financial plan for construction of the Project, it is
important to develop a financial plan for on-going O&M of the Project, including funding for the various
mitigation efforts that may be required well into the future. The Diversion Authority will establish an
on-going O&M Funding Program and utilize either sales taxes or a maintenance district, or a
combination of both to fund the costs. In addition, the Diversion Authority will make sure that all of the
mitigation costs outlined in the Mitigation Plan will be eligible for funding through the O&M Funding
Program. The O&M Funding Program will also provide a mechanism for funding unforeseen mitigation
needs that may arise due to Project operation. The Project will follow an Adaptive Management and
Monitoring Plan (AMMP) to monitor performance of environmental mitigation projects along with
environmental changes after Project operation events, and the O&M Funding Program will fund
additional required mitigation as determined through the AMMP.

O&M Funding Program
Pursuant to the Joint Powers Agreement (the “JPA”), which created the Diversion Authority, the O&M of
the Project, including the O&M of transportation elements of the Project, will be financed from a variety
of revenue sources. The first source of revenue for O&M costs will be excess sales and use taxes. If any
excess revenues of the County 2010-2 Sales Tax1, the City Flood Control Tax, the City Infrastructure Tax2,
or any Additional Sales and Use Tax remain after the payment of debt obligations issued for the capital
costs of the project, these revenues may be used for operations and maintenance of the Project.
The second source of revenue will be maintenance levy from FM Flood Risk Management District No. 1.
It is anticipated that O&M for the Diversion Channel and Associated Infrastructure (DCAI) will be
performed by the successful P3 contract/proposer; O&M of the Southern Embankment and Associated
Infrastructure (SEAI) will be performed by the Diversion Authority and/or its Member Entities. When the
Cass County Joint Water Resource District (CCJWRD) a member entity of the Diversion Authority created
the FM Flood Risk Management District No. 1 under North Dakota law, the CCJWRD also created a
maintenance district. The maintenance district includes the same properties and benefits as are included
in the FM Flood Risk Management District No. 1, and the CCJWRD can levy special assessments within the
district for maintenance costs (the “Maintenance Levy”). Under North Dakota law, the determination of
how much property may be assessed for a Maintenance Levy is based upon the value of the property
deemed to be benefitted by the project. Specifically, the Maintenance Levy assessment may not exceed
four dollars ($4.00) per acre annually for agricultural lands and two dollars ($2.00) annually for each five
hundred dollars ($500) of taxable valuation3 of non-agricultural property.4 Currently, within FM Flood Risk
Management District No. 1 the total taxable valuation of non-agricultural property is fourteen billion one
hundred ninety-two million seven hundred twelve thousand thirty dollars ($14,192,712,030). With
respect to the FM Flood Risk Management District No. 1, the property benefitted will include developed
property within the cities of Fargo, West Fargo, Reile’s Acres, Harwood, Horace, and Frontier, North
Dakota. As a result, FM Flood Risk Management District No. 1 has sufficient capacity to provide funds for
O&M of the Project.5
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The third source of revenue will be a Storm Water Maintenance Fee6 levied and collected monthly by the
City of Moorhead, Minnesota. Pursuant to the JPA, the City of Moorhead has agreed to levy and collect
and remit a portion of its storm water maintenance fee for the O&M of the Project.
Notes:

Pursuant to Ordinance No. 2010-2, Cass County imposed a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all sales at retail, including leasing or rental of tangible personal property, within
the corporate limits of Cass County (“County 2010-2 Sales Tax”). The proceeds of the County 2010-2 Sales Tax are
dedicated for payment of expenses incurred for the planning, engineering, land purchase, construction, and
maintenance of a Red River diversion channel and other flood control measures or the payment of special
assessments, or debt incurred for a Red River diversion and other flood control measures as authorized by the Board
of Cass County Commissioners. Cass County has determined that it will legally pledge not less than ninety-one percent
(91%) of the County 2010-2 Sales Tax to sales and use tax revenue bonds issued by Cass County (the “County Sales
Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required for annual debt service
or to replenish reasonably required debt service reserve funds on the County Sales Tax Bonds to the payment of debt
service for improvement bonds issued by CCJWRD, and Milestone, Availability, and P3 Payments for the Project. The
County 2010-2 Sales Tax was anticipated to expire on March 31, 2031. The Cass County Commission, however, desired
to extend the expiration date for the County 2010-2 Sales Tax until 2084, and voted unanimously to place such
extension upon the November 8, 2016, ballot. (The County 2010-2 Sales Tax was previously approved by sixty-four
percent (64%) of the voters.) On November 8, 2016, the extension of the County 2010-2 Sales Tax was approved by
sixty-three percent (63%) of the voters (in both elections, a simple majority of voters was needed in order to pass).
Pursuant to the ballot question presented to the voters, sales and use tax revenue generated by the Cass County
2010-2 Sales Tax may be used for Debt Obligations, Milestone Payments, Availability Payments, and any other costs
or charges associated with the DCAI and Comprehensive Project.
1

The City of Fargo has adopted a sales and use tax (“City Flood Control Tax”) by enacting Article 3-21 of the City of
Fargo Municipal Code. The City Flood Control Tax imposes a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all retail sales, including the leasing or renting of tangible personal property, within
the corporate limits of the City of Fargo. The proceeds of the City Flood Control Tax are dedicated for acquiring
property; making, installing, designing, financing, and constructing improvements; engaging in projects that are
necessary for the goal of achieving risk reduction and the ability to defend the community against a five hundred
(500) year flood event; and servicing bonds or other debt instruments. The City of Fargo has determined that it will
dedicate one-hundred percent (100%) of its City Flood Control Tax to sales and use tax revenue bonds issued by City
of Fargo (the “City Sales Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required
for annual debt service or to replenish reasonably required debt service reserve funds on the City Sales Tax Bonds to
the payment of debt service and Milestone, Availability, and P3 Payments for the Project.

2

In 2012, the City of Fargo adopted a second sales and use tax (“City Infrastructure Tax”) by enacting Article 3-22 of
the City of Fargo Municipal Code. The City Infrastructure Tax imposes a one-half of one percent (0.5%) sales and use
tax upon the gross receipts of retailers from all retail sales, including the leasing or renting of tangible personal
property, within the corporate limits of the City of Fargo. The proceeds of the City Infrastructure Tax are dedicated
for such infrastructure capital improvements as the governing body of the City of Fargo selects, including streets and
traffic management; water supply and treatment needs including construction or expansion of water treatment
facilities; water distribution system needs; sewerage treatment and collection system needs, including construction
or expansion of sewage treatment facilities; and flood protection or flood risk mitigation projects, and related
improvements and activities. The City of Fargo has determined that it will legally dedicate (but not legally pledge)
one-hundred percent (100%) of its City Infrastructure Tax not being utilized for present infrastructure projects toward
payment of Debt Obligations and Milestone, Availability, and P3 Payments for the Project.
By way of example, a non-agricultural property having a taxable value of $200,000 would receive an annual
maintenance assessment of $800 each year. ($200,000 ÷ $500 = 400 x $2.00 = $800.)
3
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Another method for determining the assessment amount for urban parcels is a weighted method based on benefit,
in proportion to agricultural land benefit.

4

Pursuant to Ordinance No. 2010-2, Cass County imposed a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all sales at retail, including leasing or rental of tangible personal property, within
the corporate limits of Cass County (“County 2010-2 Sales Tax”). The proceeds of the County 2010-2 Sales Tax are
dedicated for payment of expenses incurred for the planning, engineering, land purchase, construction, and
maintenance of a Red River diversion channel and other flood control measures or the payment of special
assessments, or debt incurred for a Red River diversion and other flood control measures as authorized by the Board
of Cass County Commissioners. Cass County has determined that it will legally pledge not less than ninety-one percent
(91%) of the County 2010-2 Sales Tax to sales and use tax revenue bonds issued by Cass County (the “County Sales
Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required for annual debt service
or to replenish reasonably required debt service reserve funds on the County Sales Tax Bonds to the payment of debt
service for improvement bonds issued by CCJWRD, and Milestone, Availability, and P3 Payments for the Project. The
County 2010-2 Sales Tax was anticipated to expire on March 31, 2031. The Cass County Commission, however, desired
to extend the expiration date for the County 2010-2 Sales Tax until 2084, and voted unanimously to place such
extension upon the November 8, 2016, ballot. (The County 2010-2 Sales Tax was previously approved by sixty-four
percent (64%) of the voters.) On November 8, 2016, the extension of the County 2010-2 Sales Tax was approved by
sixty-three percent (63%) of the voters (in both elections, a simple majority of voters was needed in order to pass).
Pursuant to the ballot question presented to the voters, sales and use tax revenue generated by the Cass County
2010-2 Sales Tax may be used for Debt Obligations, Milestone Payments, Availability Payments, and any other costs
or charges associated with the DCAI and Comprehensive Project.
5

Pursuant to Ordinance No. 2010-2, Cass County imposed a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all sales at retail, including leasing or rental of tangible personal property, within
the corporate limits of Cass County (“County 2010-2 Sales Tax”). The proceeds of the County 2010-2 Sales Tax are
dedicated for payment of expenses incurred for the planning, engineering, land purchase, construction, and
maintenance of a Red River diversion channel and other flood control measures or the payment of special
assessments, or debt incurred for a Red River diversion and other flood control measures as authorized by the Board
of Cass County Commissioners. Cass County has determined that it will legally pledge not less than ninety-one percent
(91%) of the County 2010-2 Sales Tax to sales and use tax revenue bonds issued by Cass County (the “County Sales
Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required for annual debt service
or to replenish reasonably required debt service reserve funds on the County Sales Tax Bonds to the payment of debt
service for improvement bonds issued by CCJWRD, and Milestone, Availability, and P3 Payments for the Project. The
County 2010-2 Sales Tax was anticipated to expire on March 31, 2031. The Cass County Commission, however, desired
to extend the expiration date for the County 2010-2 Sales Tax until 2084, and voted unanimously to place such
extension upon the November 8, 2016, ballot. (The County 2010-2 Sales Tax was previously approved by sixty-four
percent (64%) of the voters.) On November 8, 2016, the extension of the County 2010-2 Sales Tax was approved by
sixty-three percent (63%) of the voters (in both elections, a simple majority of voters was needed in order to pass).
Pursuant to the ballot question presented to the voters, sales and use tax revenue generated by the Cass County
2010-2 Sales Tax may be used for Debt Obligations, Milestone Payments, Availability Payments, and any other costs
or charges associated with the DCAI and Comprehensive Project.
6
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Mitigation Communication Plan
Introduction
The Project is a massive civil works project that has a tremendous amount of public interest. This has
been the case since federal studies began in 2008. Public interest is expected to continue through
construction and beyond as the Project is operational – both for protection of the metro area, and for
proper planning and notification of potential impacts to the upstream mitigation area. Communications
during construction and operation will remain an important long-term goal of the Diversion Authority,
and any other entity responsible for operation and maintenance of the Project.

Existing Communication Structures
To date, the primary means of communication with the general public has been through regular contact
with staff at the government entities that make up the Diversion Authority and through the Project
website FM Area Diversion Project Website (www.fmdiversion.com). In addition, traditional local media
has covered the Project during various Project milestones. Tools including fact sheets, newsletters,
social media, news conferences, and videos have also been used.
It is likely that the governmental entities that make up the Diversion Authority will remain the key frontline communicators of the Project during maintenance and recreation, and during times of flooding and
operations.
The Diversion Authority is also committed to the long-term existence of FM Area Diversion Project
Website (www.fmdiversion.com) as a primary communication method with the general public. The
website allows for universal access regardless of location or time. From time to time, the Diversion
Authority may review the use of the Project website to determine if communication needs to expand
beyond the technology in use. For example, currently the Diversion Authority utilizes a Twitter account
and newsletter to keep the public abreast of the latest news and progress. These continue to be useful
tools but may be augmented in the future if new technology presents more useful tools that better
achieve communication goals.
Working with traditional media sources will continue, but it will likely evolve with technological
advancements as well. During times of flood, traditional communication channels in which the public is
comfortable are critical in getting timely information disseminated.

Future Project-Specific Communication Methods
With the completion of the Project, there will be significant ongoing maintenance and operational
specifics every year. In times of extreme flooding, communication efforts become especially important
for safety, agricultural planning, timely burials, and other land management concerns of those in the
upstream mitigation area.
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Property owners within the upstream mitigation area will be given timely notification of impending
operation of the Project to ensure proper management of their properties. This notification will occur
before the Project operates with as much notice as the emergency level of the situation allows.
In addition to communications regarding operation of the Project, there will be a recurring need to
notify and remind property owners with flowage easements attached to their property. The Diversion
Authority will utilize the Project website to host an interactive web-based GIS map tool, as well as maps
indicating the upstream mitigation area in which flowage easements are in place. The maps on the
Project website will serve as a reminder for property owners to make sure they remain aware of existing
flowage easements and the obligations of the property owner and the Diversion Authority under the
terms of the flowage easement. In addition, it should be noted that the Diversion Authority will also
record those flowage easements with the County Recorder’s office to ensure they are available for legal
purposes at all times.
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Oxbow Hickson Bakke Mitigation Project
Summary
The Project includes an upstream mitigation area for temporarily and occasionally storing flood waters.
The upstream mitigation area would require acquisition and relocation of the City of Oxbow, Hickson,
and Bakke if a ring levee was not constructed to protect those communities and mitigate the impacts
from the Project. The Oxbow, Hickson, Bakke (OHB) Ring Levee Project was developed as a mitigation
solution in 2013 as a means to mitigate existing, natural, and induced flooding. The OHB Ring Levee
Project was incorporated into the Supplemental Environmental Assessment prepared by USACE in
September 2013.
The OHB Ring Levee Project includes:
•
•
•
•

Construction of a ring levee around the three communities.
Internal drainage improvements.
Acquisition and relocation of 40 residences, the golf course clubhouse, several golf holes, and
farmland to make way for the levee.
Construction of new residential lots for a relocation option for displaced Oxbow residents, and
relocation of displaced upstream mitigation area residents.

Upon completion, the Cass County Joint Water Resource District (CCJWRD) will own and maintain the
OHB Ring Levee, in coordination with the City of Oxbow and the Diversion Authority.

Supplemental EA Appendix C
A summary and background, identification of alternatives, and description of the selected OHB ring
levee alternative can be found in Appendix C of the 2013 Supplemental Environmental Assessment.

Additional Details
Additional details regarding the OHB Ring Levee can be found in a Technical Memorandum dated March
12, 2013.
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In-Town Levee Mitigation Projects
Summary
The Project includes construction of levees and other flood protection infrastructure along the river and
drainage ways through the Fargo-Moorhead metro area. The levees and related flood protection
infrastructure are necessary to safely pass flood waters through town as part of the operation of the
Project. Several studies and analysis have been conducted to determine the appropriate amount of
flood water, and commensurate river stage to allow through town. Allowing higher flows and higher
river stages through town reduces the frequency of operation of the Project, and reduces the extent and
duration of the upstream mitigation area. As such, the in-town levee works provide further mitigation
for the Project impacts.
The most recent studies, conducted as part of the Governors’ Task Force have concluded to allow a river
stage of 37-feet through town, which equates to an approximately 20-year return frequency event. The
cities of Fargo and Moorhead have completed several miles of in-town flood protection over the past
years. The decision to allow 37-feet through town will require both Cities to design and construct
additional levees and related flood protection improvements so that appropriate freeboard levels are in
place for the higher flows through town.
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Pre-PPA Medical Hardship Acquisition Program
NOTE: This Program was put into effect in 2011, and has been used successfully prior to the
PPA being signed on July 11, 2016. Now that the PPA is signed, several parts of this program
are outdated. However, the Diversion Authority will continue to accept requests for early
acquisitions.

The Flood Diversion Authority hereby approves and establishes the following policy for the
early buyout of residential property where it is determined that a property owner suffers from a
Serious Health Condition giving rise to a hardship. Applications are encouraged from property
owners who feel circumstances warrant considerations hereunder.
At the time of adoption of this policy, the United States Congress has not yet authorized the
Diversion Project (“Project”), nor has Congress appropriated funds for the construction of the
Project. Nevertheless, property owners living in areas potentially impacted by the Project assert
the Project is already impacting their ability to sell their properties at fair market values and to
finance such sales. The Diversion Authority recognizes that while it is difficult to quantify the
impacts resulting from the impending Project on property values, or discern between Projectrelated impacts and general economic conditions or other market forces, the Diversion Authority
wishes to establish a policy that will allow property owners who establish a serious health
condition hardship to have their homes determined eligible for early buyout by the Diversion
Authority or one of its member entities. It is recognized that, ultimately, the Project may require
acquisition of a greater number of residential, and other, properties at a later date.
This policy is intended to be in effect prior to a Project Partnership Agreement (PPA) between
the U.S. Army Corps of Engineers and the non-federal sponsors of the Project. This hardship
policy may be amended to include additional considerations after the PPA is signed.

SECTION 1. DEFINITIONS. For purposes of this policy, the following definitions shall
apply:
1.1

Affected Property means a parcel which the Hardship Review Committee
determines is within the anticipated buy-out area associated with the Diversion
Project, as proposed, that is used as a residence. To the extent a single parcel is used
for multiple principal uses, such as residential and agricultural uses, the Hardship
Review Committee may identify a portion of said parcel that shall, for purposes of
this program, be deemed to be the “Affected Property” and any purchase offer for
said Affected Property may be limited to such residential portion of said parcel. The
Diversion Authority may designate, by map or boundary line, an area within which
this program shall only apply. The area shall generally include the diversion and
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levee footprint, the storage area, and areas in the staging area with water depths
greater than three feet.
1.2

Affected Property Owner means the owner or co-owners in fee of an Affected
Property, whether one or more persons, firms or entities.

1.3

Early Buyout List means the list of Affected Properties for which applications for
early buyout under this program have been approved by the Hardship Review
Committee, as described in Section 3, herein.

1.4

Hardship Review Committee shall mean the decision-making body, consisting of
three to five members, the membership of which shall be established by motion or
resolution of the Diversion Board of Authority. The Diversion Board of Authority
may authorize an existing committee or subcommittee to serve in the capacity of the
Hardship Review Committee and to exercise the powers described herein.

1.5

Program Administrator shall mean a person who is authorized by the Diversion
Board of Authority to administer the early buyout program described herein, as the
same may be amended from time to time. Reference to the Program Administrator
shall include any deputies or delegates that have been authorized by the Program
Administrator to assist in the administration of this program.

1.6

Serious Health Condition shall mean a health condition suffered by a resident of an
Affected Property that is:
a. a physical or mental health condition that requires assisted living care or
significantly impairs a major life function, including but not limited to
breathing, mobility or vision; or
b.

physical or mental health condition that is life-threatening;

which condition shall be certified, in writing using the attached Certificate of Serious
Medical Condition form, by a medical professional, including a medical doctor,
doctor of osteopathy or licensed psychologist. The death of a resident of an Affected
Property shall also be deemed a Serious Health Condition for purposes of this
program.

SECTION 2. PROCEDURE FOR HARDSHIP DETERMINATION. The Hardship Review
Committee is authorized to determine whether a property owner is eligible for an early buyout of
residential property as a result of a Serious Health Condition in accordance with the following:
2.1

Applications. An Affected Property Owner may submit an application for
determination of hardship to the Program Administrator. The Program Administrator
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may issue such form or forms necessary to facilitate the application process and to
gather the information needed for review of the hardship application. An application
must be accompanied by a qualified medical professional’s certification that the
Affected Property Owner, or other individual residing within an Affected Property,
suffers from a Serious Health Condition. The application must also include an
explanation as to the circumstances which, in combination with the Serious Health
Condition, require that the occupants of the Affected Property relocate and require
that the Affected Property be immediately sold. The applicant must state the reason
or reasons why the Serious Health Condition will not allow the Affected Property
Owner sufficient time to sell the residence in question in the customary marketplace,
but, instead, requires said residence to be sold immediately and purchased by the
Diversion Authority (or one of its member entities).
2.2

Complete Applications. The Program Administrator is authorized to accept an
application and to review the application for completeness. Applications that do not
include required information may be returned to the applicant as incomplete and no
further processing of the application will occur until the deficiencies are corrected.
Once a complete application is accepted by the Program Administrator, the Program
Administrator will schedule the matter for review by the Hardship Review Committee
at a public meeting. The applicant will be provided with written notice of the time,
date and location of the meeting at which the matter will be considered by the
Hardship Review Committee. The notice to the applicant shall be deposited in the
U.S. mail at least 10 days before the meeting.

2.3

Public Meeting—Review Criteria. The Hardship Review Committee shall consider
the application at a public meeting along with any other relevant testimony or
materials. The Hardship Review Committee shall consider the following criteria in
its review of the application:
a. The extent to which the Serious Health Condition combines with the
surrounding circumstances require the Affected Property Owner to move
away from the Affected Property and require immediate sale of the Affected
Property.
b. The extent to which the Serious Health Condition combines with the
surrounding circumstances to make it difficult for the person with the Serious
Health Condition and all other occupants of the Affected Property to continue
residing at, and care for, the Affected Property.
c. The Committee may consider the financial hardship that may or will result
from the continued occupancy and/or ownership of the Affected Property by
either the person with the Serious Health Condition or the spouse or other
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occupant of the Affected Property. In other words, if the Serious Health
Condition requires that person to be admitted to an assisted living facility,
long-term health facility or other place for people requiring such special
needs, and such relocation will cause a significant financial hardship that
requires immediate sale of the Affected Property, the Committee may
consider such financial impacts. It is intended; however, that the Committee
will not consider financial hardships other than those that are related to, or
resulting from, a Serious Health Condition.
As stated above, although the existence of, or extent of, the negative impact of the Project upon
the ability of any given Affected Property Owner to sell an Affected Property or upon the market
value of an Affected Property, if any, is not known. For purposes of the administration of this
program, the Committee may assume that an Affected Property Owner will not be able to
immediately or promptly sell their Affected Property because of the pendency of the Project and,
therefore, the Committee need only determine if the Serious Health Condition in combination
with the other relevant circumstances warrants prompt or immediate sale and, if so, the
Committee may approve an application and place the property on the Early Buyout List.
If an application for determination of hardship is denied by the Hardship Review Committee, the
property owner may later reapply if circumstances have changed which the Affected Property
Owner feels warrant such reapplication. An Affected Property Owner may not reapply for at
least three months from the date of the Hardship Review Committee determination denying a
prior application.
SECTION 3. EARLY BUYOUT LIST – PROCEDURE FOR DETERMINING
PURCHASE OFFER. If the Hardship Review Committee determines that a hardship exists and
the Affected Property is therefore eligible for early buyout; the Affected Property shall be placed
on an early buyout list established and maintained by the Program Administrator [the “Early
Buyout List”]. To the extent funds have been made available for the purchase of eligible
Affected Properties under this program, the Program Administrator is authorized to extend an
offer to purchase the Affected Property. The offer shall be based upon a good faith estimate as
to the fair market value of the Affected Property as determined by the rules governing property
acquisition associated with federal projects, defined fully in the “Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970”, and Title IV, “Uniform Relocations Act
Amendments of 1987”.
3.1

Purchase Timeframe. Although the affected residential property for which a
hardship has been determined will be placed upon the Early Buyout List immediately
upon the hardship determination having been made by the Hardship Review
Committee, actual purchases will occur as funds are authorized and made available
by the Diversion Authority. Once the affected property owner and the governmental
entity who will actually enter into the Purchase Agreement have arrived upon an
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agreeable price and other terms, parties will enter into a Purchase Agreement for the
Affected Property.
3.2

Buyouts in Chronological Order. It is the intent of the Diversion Authority that
actual purchase of Early Buyout List properties shall be acquired by the applicable
governmental entity (Diversion Authority, County or City) based upon the order in
which a complete application for early buyout was received; the Diversion Authority
reserves the right to purchase a property out of chronological order where hardship
circumstances warrant the same.

3.3

Voluntary Sale and Purchase. This program is intended to provide a method for
identifying those properties that are eligible to be placed on the Early Buyout List. It
is further intended that an offer to purchase the property is to be made based upon a
good faith estimate of the fair market value, as described herein; however, the
Affected Property Owner receiving the offer is not compelled in any way to accept
such offer and the Affected Property Owner may reject such offer or any
counteroffers without prejudice, this program being a voluntary buyout process and
this is not a program based upon any power of eminent domain.
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Hardship Application Form

Name:________________________________________________________________________________
Address:______________________________________________________________________________
Phone:_______________________________

E-mail (if applicable):____________________________

1. Explain the circumstances which, in combination with the Serious Health Condition, require the
occupants of the Affected Property to relocate and the Affected Property be immediately sold
(use additional paper if necessary):
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
2. Explain how the Serious Health Condition does not allow the Affected Property Owner
sufficient time to sell the residence in question in the customary marketplace, but instead
requires said residence to be sold immediately and purchased by the Flood Diversion Board
of Authority (or one of its member entities) (use additional paper if necessary):
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
This Hardship Application Form must be completed and submitted with the Physician’s Certificate
to:
Cass County Auditor’s Office
P.O. Box 2806
Fargo, ND 58108-2806
INFORMATION IN THIS FORM IS PUBLIC INFORMATION UNDER NORTH DAKOTA OPEN RECORDS PROVISIONS
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Physician’s Certificate of Serious Health Condition

I hereby certify that _____________________________________________________ of
(Applicant)
_________________________________________________________
(Address)
Has a serious medical condition that impacts a significant life function, such as breathing, walking,
and engaging in other everyday life activities.
Physician Comments:
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
Effective Date of Disability:

_____________________
_______________________________
Physician

Date: ____________
_______________________________
Physician’s Address
This Physician’s Certificate must be completed and submitted with the Hardship Application. A
doctor of medicine or licensed psychologist shall sign this statement indicating a serious health
condition exists, and that as a result of such condition the homeowner will experience a long term
or permanent period of incapacity.
Send Physician’s Certificate and Hardship Application to:
Cass County Auditor’s Office
P.O. Box 2806
Fargo, ND 58108-2806
INFORMATION IN THIS FORM IS PUBLIC INFORMATION UNDER NORTH DAKOTA OPEN RECORDS PROVISIONS
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