
  
 
 
 
 

 
  I.R.C. Section 1031 Update                                               November 2011 

 

Increase in 1031 Activity  
I am pleased to report that we have seen a substantial increase in exchange transactions over the last six 
months. This "uptick" is consistent with what is playing out in the broader US real estate market. Investors 
are finding better financing options, banks are selling off REO inventory and investors are more confident in 
what the "new normal" has become. There is additional good news. In the last 30 years, there has never 
been a better opportunity to buy "good investment real estate" at prices that are substantially below 
replacement cost.  

  
Our mission is to help clients maximize the benefits of 1031 exchange transactions that best accomplish their 
investment objectives. A key element in a successful exchange is locating and acquiring the right 
replacement property. Some exchangers are seeking long-term cash flow NNN property while others are 
seeking to take advantage of the market by acquiring quality real estate at 50% of replacement cost. We 
formed an affiliate company named Strategic Real Estate Investment Solutions (SREIS) to provide these 
choices to investors. SREIS is dedicated to providing customized real estate solutions for 1031 and non-1031 
investors who have $100,000 or more to place in the real estate market.   

 

The Same Taxpayer Rule:  Use of a Single-Member LLC 
 

One of the basic rules to complete a successful 1031 exchange is that the taxpayer selling the relinquished 
property must be the same taxpayer that buys the replacement property. There are times, however, when 
the party selling the relinquished property wants or needs to make a change in how the replacement 
property will be held. A common examples includes a taxpayer's desire to change from direct personal 
ownership to entity ownership for greater liability protection. Additionally, it is quite common that lenders 
require that the borrower be an entity instead of an individual. 
  
I am glad to report that there is a solution. A taxpayer can sell property in their personal name and then set 
up a new single-member LLC (SMLLC) that can be used to acquire the replacement property. When set up 
correctly, an SMLLC is treated as a pass-through entity where all the tax reporting goes directly onto the 
taxpayer's personal tax return and the tax ID is usually that person's social security number. There is no 
need to file a separate return. We refer to this type of entity as a "tax nothing but legal something."  
  
The IRS has weighed in on this topic many times and found consistently that the use of this type of "pass-
through" entity is not in conflict with the "same taxpayer" rule required in an exchange. Use of a single-
member LLC gives exchangers greater flexibility should they want to increase liability protection or satisfy 
the requirements of a lender.  For further reference, please see PLR 9807013 and PLR 00118023. 
  
If you have any questions or would like more resources, please contact us at 678-403-4192 or toll free at 1-
866-602-1031, Ext. 4192. 
 
 
 
 
 
 

  

 



 
 

Q & A:  Can I keep some of the cash from the sale without 
blowing my exchange? 
 

Yes, you can keep some of the cash and use the rest to buy replacement property. Assuming you are 
following the other mandatory guidelines such as using a qualified intermediary (QI), complying with the 
identification and acquisition timelines, among others, you will only be required to pay tax on the cash that 
you keep and do not reinvest.   
  
There is no requirement that a 1031 be "all or nothing". If you plan to keep any cash from the proceeds, you 
should advise your qualified intermediary and the closing attorney in advance of the relinquished closing.  
The funds you plan to keep should be disbursed directly to you from the closing because once the QI has 
received the funds the 1031 regulations limit disbursement directly to the taxpayer.  This is commonly 
referred to as a partial exchange.  

 

 
 

About Atlanta Deferred Exchange, Inc. (ADE)    
At Atlanta Deferred Exchange, Inc., our only business is to facilitate and guide our clients through a 
successful exchange. Serving in the role of Qualified Intermediary (QI), and/or Exchange Accommodation 
Titleholder (EAT), we make the exchange process simple and efficient. The ADE Exchange Process includes: 
  

• Innovative Strategies & Proprietary Process  
• In-Depth Consulting with 1031 Expert  
• Triple Protection Security for Exchange Funds   
• Preparation of all Exchange Documents  
• Timely Courtesy Reminders of all deadlines throughout the process   
• A Final Accounting of exchange proceeds and interest 

For more information please contact Ron Raitz, President of ADE.  
  
Email: rraitz@ade1031.com 
Phone: 678.403.4192  Toll-Free: 866.602.1031, Ext. 4192 
Web: http://www.ade1031.com 
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